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* ♦ Partition, iji the Mujfulman law, applies to joint property in whatfoever manner, ob- 

taineil or rirquired. It more immediately relates, indeed, to the diftributjon of inhcr.'tiiicc : 
but as ihi: Mujfulman doiftors make no diftin£tion, in terms, between a partner and . par^ 
eener, inheritance being defined to be one mode of partnerfhip, Vol. II. p. 269.) the 
tranflator ufes the terms partner and partnerfhip throughout. 
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Chap. IV. Of Picas of Etror in Partition; and of Claims of 
Right in regard to it. 

Chap. .V. Of the L.aws of Mahay at. 


C H A P. I. 


T he partition of things held in joint property is lawful and 
valid ; becaufe the prophet was accuftonied to make a parti- 
tion of plunder and hereditaments ; and it is moreover a praftice which 
no one pretends to controvert. It is to be obferved, however, that 
partition may be received in two fenfes ; for, confidered in one view, 
it is Tifeparation, as it feparates or diftinguiflies the right of one man 
from that of another; and confideredin another view it is an exchange \ 
bccaufe, the (hare or portion which falls to one of the parties in con- 
fcqucnce of the partition is partly his own original right ; but part of 
it was the right of the other during their joint property ; and this he 
receives in lieu of that part of his own right, which remains involved 
in the other’s fharc. It is more particularly a feparatlon with refpe£t 
to articles of weight or meafurement of capacity, fuch as wheat or 
filver, becaufe of the fimilitudc of their parts ; for as thefe articles 
do not differ in their properties, the end to be aufwered by one parcel 
of wheat or filvcr being juft the fame as by another, (fincc there is 
nothing in the one that was not in the other,) it follows that each 
perfon receives his entire right, and nothing is left in the fliarc of 
the one which of right belongs to the other ; — whence it is that one 
partner may lawfully take his ftiare during the abfence of the other; 
and alfo, that if two men make a jomt purchafe of any article of 
weight or meafurement of capacity, and afterwards divide it, each 

may 
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may feparately fell the (hare which falls to him for a determinate 
profit on half the original price. It is, on the other hand, ii;jprc 
particularly an exchange with refpe^t to articles diflimilar in their 
parts or unities, fuch as animals or houfehold goods ; — whence it is 
that one of two partners in fuch articles cannot lawfully take his 
fhare in the abfence of the other ; and aifo, that if two men buy any 
thing of this fpecies, and afterwards make a divifion, they cannot fepa- 
rately fell their refpe£live {hares at a determinate profit on half the 
original coft. Here, however, if thofe articles be all of one particular 
fpecies, fuch as a herd of goats, the at the rcquifition of only* 

one of the partners, muft enforce a partition ; for the properties of all 
the goats being nearly the fame, fuch a partition is, in only a 

feparation \ — and the indention of fuch a rcquifition being, that the 
partner who makes it may enjoy the ufe of his own lhare folely, 
without any other perfon being able to interfere in his property, it is 
incumbent on the Kd%ee to comply with his rcquifition. Where, on 
the contrary, the joint property conlifis of articles of dilTercnt Ipccies, 
the Kd%€e muft not enforce a partition, as it cannot be made equitably 
where each particular thing differs from the reft in its properties.— 
If, however, both the partners confent to a partition of things of 
various fpecies, it is lawful. 

f 

It is incumbent on the Kdzee to appoint a perfon to make parti- 
tions, and to fettle on him an allowance from the public treafury, 
lb as that partitions may be made for the people without liis receiving 
any hire ; bccaufe, as the making of partitions is a part of the duty of 
the Kiizee himfelf, (it being neceflary in order to terminate difputcs,) 
the allowances of the perfon appointed for this puipofc muft be de- 
frayed from the public treafury* in the fame manner as tliofc of the 
•Kikee; and alfo bccaufc, as the appointment of a perfon to make the 
partition is a benefit which extends to all MitJjubnanSy the charge of 
his maintenance muft be defrayed from the public treafury, whijh is 
the property of all. If it be not in the power of the Kd%cc to fettle 

B 2 the 


and an 
change t in ar- 
ticles of dif- 
AniiKir p.'irts 
or tmiiics. 


The 

Cl ntc mull .ip- 
point .1 pub- 
lic p.’iriiiifin- 
cr; and n-iift 
appoint him a 
fa; aiy, 


or pil.iMiOi a 
paillcular 



4 


rate of hire 
for his work. 


The partl- 
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be juft, and 
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infant) an 
order from 
the magif- 
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cannot be 
concerned 
with another. 
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the allowance from the public trealury, he muft at all events appoint 
a perlbn who will make the partition for a certain rate of hire, to be 
paid by the parties who are concerned and particularly benefitted by 
the divifion. In this calc, the rate muft be moderate and fixed, lb 
that the partitioner may not be able to make exorbitant demands. — 
It is, however, more eligiWe that his allowances be paid from the 
public treafury, as this is ealier for the people in general, and 
precludes, in a greater degree^ the imputations of corruption -and 
injuftice. 

The partitioner muft be a man noted for juHice and integrity; 
and he muft allb poftefs a knowledge of that particular bulinefs. 

The magiftrate muft not compel the people always to accept of 
one particular perfon fur their partitioner; becaufe the tranfadion 
which palles betwixt the partners and the partitioner is a fpecics of 
coutra<ft ; and it is not lawful to compel any perlbn to enter into a 
contra^ ; — and alfo, becaufe, if fuch a praftice were admitted, the 
perfon poftelling the exclulive appointment would demand an immo- 
derate rate of hire. 

It is lawful for feveral partners to agree amongft themfclves, and 
to make a divifion of their joint property. But if there be an truant 
among them, it is requilite that they procure an order from the ma- 
giftrate ; for they poftefs no power over the infant. 

The KAzee muft not fuller the perlbns employed in making par- 
titions to be concerned together in the hire or profit arifing from 
their bulinefs, fuch a conjunftion tending to railc the hire to an ex- 
orbitant rate; for each of them, when applied to, will make fome 
excufe for declining the employment, and they will refer the party 
who’hasoccafion for their fcrvices from one to another, until at length 
he be couftrained to coiifeut to immoderate terms; — whereas, if 

every 
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every man is concerned only for himfelf, each will readily confent 
to be employed for a moderate hire, rather than lofe it altogether. 

The rate of wages to a partitioner is regulated by the number of 
perfons for whom the divilion is made, according to Maneefa. The in proportion 
two difciples maintain that it is determined in proportion to their Sf*eL?mwui! 
refpedlive Ikares, the wages of the partitioner being on account of 
their property, and therefore determined according to its extent, like 
the wages of a public weigher, of a meafurer, or of a perfon who digs 
a well to be held in joint property, — or like the maintenance of a 
flave belonging to feveral partners. The argument of Haneefa is, 
that the wages of the partitioner arc given to him for diferiminating 
and leparating the lhares, in doing which it lignifles not whether the 
lhares be large or fmall, fince the fharc of the inferior partner is dif- 
tinguilhed and fevered by his work, as well as that of him who 
holds a large proportion. It moreover Ibmetimes happens that the 
labour in calculating a fmaU (hare is more than in afeertaining a large 
Ihare ; and fometimes the reverfe ; hence it is difficult to determine 
how far the one or the other is attended with the molt trouble ; and 
therefore the hire muft be referred to the mere a£t of dividing or 
diferiminating. It' is otherwife in dicing a well', for, in that in- 
Rance, the wages are on account of digging and carrying away the 
earth, in which there is difference in the labour performed for each 
partner’s proportion. With refpeft to weighing or meafurmg, if thofe 
be performed in order to effedt a partition of any thing, (fuch as 
wheat held in partnerffiip,) it is affirmed by fome that the fame dif- 
ference of opnion fublilts betwixt Hanetfa and the two difciples : — 
but if they be performed mci;ely to afeertain the quantity of the 
. whole, or for any other purpofe than partition, the wages are then 
on account of the weighing or meafuring, which is greater in the 
larger than in the fmaller (hare. There is alfo another opinion 
maintained upon the authority of that the hire of the par- 

. titioner falls entirely upon the one who folicits the partition, and 

not 
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not on the one who has not folicited it, becaufc of its being advanta- 
geous to the one, but not to the other. 

When fcveral co-partners appear before the Kdzee, and reprefent 
that a tenement or piece of ground which is in their pofleffion has 
devolved to them as the heirs of a certain perfon, the Kdzee niuft not 
make a partition of the houfe or ground until they have- proved by 
wltnefles the death of the perfon, and the number of his heirs. 
This is according to Haneefa. The two difciples fay that if they all 
concyjr, the Kdzee may make the partition, taking care, however, to 
infert in the Kifjmat Ndimna, or deed of partition, that it was made in 
coufequence of their declarations. If, ort the contrary, the joint pro- 
perty be moveables and not lands or tenements, and the paities reprelent 
that it is their inheritance, the Kdzee may, on their reprclcntation, 
order the partition ; or, if the joint property be lands or tenements, 
and they reprefent that they acquired it by purchafe, the Kdzee may 
order a partition. The argument of the two dii'ciples is, that poflef- 
fion is an apparent proof of property, and the concurrent declaration 
of all the parties with refpedt to th<jir feveral claims is a proof of their 
veracity. Befides, there is no pcrlbn who either difputcs or denies 
their allegations; and where there is no denier the law requires no 
evidence. Hence the Kdzee mull order the partition in the inftance 
above-mentioned, as well as in cafes which relate to moveable pro- 
perty acquired by inheritance, or landed property acquired by pur- 
chafe. It is requilite, however, that he fpecify, in, the deed of parti- 
tion, that it has been made in confequence of their declarations, in 
order that his decree may extend only to thofe who have attended, 
and not to others who may (perhaps) afterwards appear. The argu- 
ment of llaneeft is, that the order which the Kdzee gives for the par- 
tition is in fad a decree againft the defund, by which his right is 
termiimtcd; for until a partition take place, the hereditaments are 
flill confidered as his eflate, infomuch that if any increafe be pro- 
<l«ced upon it, fuch increafe is fubjed to the will of the deceafed dc- 
6 dared 
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clared in his teAament, or is appropriated to the payment of his debts, 
neither' of which could be the cafe after partition has been made. 
The partition, therefore, being in fafl: a decree of the Kdzee affefting 
the defundl, the concurrence of a part of the claimants to the fuits of 
the others is not admitted as an argument of fufficient weight; and 
hence they muft fupport their claims againft the defunft by evidence ; 
in which cafe a part of the heirs are confidcred as litigants on behalf 
of the defunft. 

Objection. — A part of the heirs cannot be confidcred as liti- 
gants on behalf of the defunft, fince each individual acknowledges 
the claims of the others, and a man who acknowledges another’s 
claim cannot be regarded as his opponent. 

Reply. — A part of the heirs may be confidered as litigants on 
behalf of the defunft, although they do acknowledge the claims of 
the others, their acknowledgment being of no weight ; — in the fame 
manner as where a man fues for a debt againft an eftate, and an heir 
or executor acknowledges his claim, in which cafe fuch acknowledg- 
ment, as being to the detriment of the others, ‘is not fufficient, but 
the claimant muft produce evidence before the Kdzee in his fuit, even 
againft that heir or executor, before he can eftablifh his claim againft 
the eftate in general to the prejudice of the whole of the heirs. The 
acknowledgment of the heir or executor being therefore of no 
weight, he may, with propriety, be confidcred as an opponent or 
litigant. 

“—What is here mentioned is the law with refpcA to immoveable pro- 
perty*. It is otherwife with refpe£l to property ■(-; bccaule 

that requires care in keeping, and there is an advantage arifing from 
the immediate partition of it ; whereas ««moveable property, being 
by its nature fafe, requires no care: — befides, the perfon in whole 

) 

* Arab. Akkur ; mcaningf boufes^ iemmentSy 8cc» fuch as is termed^ in ouH aw, nal 
property. 

t Arab. Mankooli comprehending every fpecies of ffrfonai property. 

poflcflion 
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poflefllon moveable property remains is rcfponfible for it ; whereas 
(according to iianeeja)^ he is not fo with regard to //nmoveahle pro- 
perty. It is alfo otherwife with refpeft to landed property acquired by 
furchafe ; becaufe an article fold is no longer accounted the property 
of the feller, although it ftill remain undivided ; and the partition of 
it, therefore, cannot be regarded as a decree of the Kd%te^ palled 
againU: an abfent perlbn, by which his right is terminated. 

If the joint owners of a property requeft a partition of it, with- 
out fpecifying whether it was acquired by inheritance, or by purchafe, 
or by any other means, the Kazee may order the partition, this being, 
in fa£);, not a decree againll another perfon, lince no other is acknow- 
ledged by them. The author of this work fays, that this adjudica- 
tion is to be found in the Kitab al Kijftnat *. — It is mentioned in the 
yamaSaghetr that when two men apply for a partition of lands which 
they prove by witnelTes to be in tlieir pofleffion, the Kdzee muft not 
order the partitiqn until they alio prove, by evidence, that the lands 
arc their property ; fqr otherwile it is polRble that they may belong 
to another perfon. Some fay that this is agreeable to the opinion of. 
Haneefa alone : — but others aver that it is agreeable to the opinion of 
all the learned ; and this is approved, lince it is unneceHary to tlfder 
the partition of landed property in order to preferve it. Belides, the 
right of property being the ground on which partition is made, it 
cannot take place until that right be eftablilhed by evidence. 

Where two heirs appear, and produce evidence to prove the 
death of their anceftor, and the numter of his heirs, and the houfe 
or other inheritance is in their polleliion, but one of the heirs is ab- 
fent, — in tliis cafe the Kdzee may order a partition, if the heirs who 
attend require it, appointing an agent to take pofleffion of the portion 
of the abfciitee; or if, under the lame circumftances, one of the 

* A ccIlcL^ion of laws compiled by MibammiJ, the difciple of Hattifat 

heirs 
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heirs be an infant, the Khiee may order a partition, appointing a 
guardian to take pofleffion of his portion becaufe, in fo doing, thq of the 
intereft of the infant or abfentee is promoted.— (But here likewife /<n,/heirs{ 
the produdlion of evidence is indiipenfable, according to Haneefa, in 
oppoHtion to the opinion of the two difciples, as before ftated.) It 
would be otherwife if they had become proprietors of the houfe by 
purchafe ; for in that cafe no partition could be made in the abfence 
of any of the partners. This diftinftion between the cafe of property 
acquired^ by inheritance and property acquired by purchafe is made on 
the following grounds.— An heir is matter of his anceftor’s ettate as 
his fubftitute, infoniuch that he has the power of Returning (on dif- 
covering a defeA) any things which his ancettor may have bought, 
or, in like manner, he may be compelled (on the difeovery of a de- 
fedl) to take back any thing which his ancettor may have fold ; and 
he is likewife ttil:ye£{; to become deceived* in confequence of the pur- 
chafes of his ancettor ; — (that is to fey, if the ancettor purchafe a female * ’ 
flave and did, and the heir afterwards have a fon by her, and the Have 
then prove the property of another perfon, the fon born of her is 
free, but the 'hdr mutt pay the value of him to the proprietor of the 
(lave, and he may again recover it from the perfon, who fold the 
(lave, in the fame manner as if he were the ancettor who made the 
purchafe.) One of the hefrs, therefore, ttands as litigant on behalf 
of the ancettor,, and the other is litigant on .his own behalf; and the 
partition, under fudi circumttances, is in fadt a decree patted in the 
prefence of both the parties. The purchafer,’ on the contrary, be- 
comes the prbprietor of the thing bought by a recent title of property, 
and not in the manner of a fubtticute, infomuch that he cannot, on 
difoovering a defea,' return the article to the perfon from whom the 
late feller had before bought it. Hence neither of the’ two prefent 
purchafers can ttand as litigant on behalf of an abfentee. Thus 
there is an evident difference between the two cafes. 


* Arab. Magretr. The meaning of this term has been fully explained circwhere. 

VoL. IV. C If 
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be *’ ^ poflcflion of the abftnt 

where the heir, Of of his truftcc, or in that of an infant heir, the partition muft 
anTpart'of"^ ^ Ordered, whether the heirs who are prefent produce the cvi- 
ani^w/he^r Or iiot. This is approved; for the partition, in fuch a cafe, 

or his truftcc.' would in fa£t be a decree of the Kdzee againfl an abfentec, or an iii- 
or an infant. divefting them of iomething they poflefs without any litigant 

appearing on their behalf ; — nor can the truftee of the abfentee ftaiid 
as litigant on his behalf in any thing which may be attended with 
161 s to him ; — and it is illegal in the Kdzee to pafs a decree without 
all the litigants being prefent. ^ 


If only one heir appear, a partition mull not be ordered, although 
he produce the neceflary evidence, for it is requifitc that both the liti- 
gants be prefent ; and one man cannot Hand as litigant on both iidcs. 
It is otherwife where two appear, as has been already Ihewn. 


The partition 
tnaybe order- 
ed although 
one of the re- 
icquiring 
parties be an 
ra/'a#,or,one 
an infant 
heir, and the 
other a le- 
gatee. 


If two heirs appear, one an adult, and the other an infant, the 
K^ee muft appoint a guardian to the infant, and order the parti- 
tion, as foon as evidence is produced ; and in the lame manner, if an 
adult heir appear, and allb a legatee of one third of the eftate, and they 
demand a partition, and produce evidence (one to prove that he is 
heir, and the other that he is legatee,) the Kdzee muft order the 
partition ; for in each of thefe cafes the litigating parties are both 
fuppofed to appear, — ^the adult heir being litigant on the part of 
the deceafed, and the legatee on his own behalf, — and, in 
the lame manner, the guardian being litigant on behalf of the in- 
fant, — whence it may be faid that the infant (as it were) has ap- 
peared in his own proper perfon as an adult, becaufe of the guardian 
being his fubllitute. 


* Arab. i meaning «njr immoveaUe property; (and in this fenfe » the term 
land to be underftood throughout.) 
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CHAP. II. 

Of Things which are fit Objects of Partition. 


W HERE the relpeftive fliare of each of the partners Is capable of 
being feparately converted to. ufe, if any one of them demand a par* 
tition it muft be granted ; becaufe partition is an indifputable right, 
when required in any article capable of partition, as has been before 
explained. If, on the contrary, the (hare of one partner only be fit 
for ufe, and not that of the other, becaufe of its being extremely 
fmall, and the owner of the greater fhare demand a partition, the 
Kdzee muft grant it ; but he muft not grant it at the requifition of 
the other partner; for as the former can reap a benefit from his 
. fhare, his demand is worthy of regard ; but as the latter can have no 
other motives for his requifition than malice, and a defire of giving 
trouble, it is not to be attended to. Kiqf^ holds the reverfe of this 
doctrine, “ becaufe (fays he) the great partner, in making his de- 
“ mand, occafions an injury to another, whereas the f/naU partner, 
“ in making his demand, fubmits to his own injury .” — Hdkim Sha- 
heed, on the other hand, mentions, in his abridgment, that the 
“ Kdzee muft order the partition at the requeft of either of the part- 
“ ners ; for the great partner is defirous of enjoying the ufe of his 
** fhare, and the fmall partner voluntarily fubmits to his own in^ * 
“ jury.” The firft of thefe opinions, however, is the moft 
authentic. 

u 

I 

If the fhares of each of the partners be fo very fmall that they 
would feparately be of no ufe, the Kdzee muft not order a partition 
, unlefs both partners acquiefee ; for whenever partition is compul- 
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fively made, it is with a view to promote utility ; but, in the prefcnt 
inftance, all utility would be deftroyed by it, and therefore it cannot 
take place without the confent of both the partners, as they muft 
neceffarily be the beft judges in a matter which concerns themfclves, 
and the Kdzec can only be guided by appearances. 

A pardtion WiiE N the joint property is yfrooz *, (that is, neither dirms, deenarsy 

dered where lands. Or boufes,') the Kdzee muft order the partition, provided it [the 

confSs o"ar- propcty in queftion] be all of one fpecics, fuch as articles of weight 

deles of one meafurcmciit of capacity, or iimilars of tale, or gold, filver, iron 

fpccies, (not , ; . , , , ® 

being w or or copper, or fa/w of one Ipccies, whether camels, oxen, or goats; 

there can be no difforence in the defign, the parti- 
tion may be effefted with equity, and utility may thereby be accom- 
plilhed. 


butnotwhere The Kdzee muft not order a partition when the joint property is 
w*w*fpe- various fpecies, fuch as a camel and a goat, or a houfe and an afs ; 

becaufe, ' as articles of different fpecies cannot be in^fcriminately 
blended, the partition, in this inftance, would not be a feparation and 
diflinSicn, but rather an exchange, which muft always be cfie£ted by 
a mutual concurrence of the parties, not by the decree of a ma- 
giftrate. 


or of houfe- 
hold veiTels* 

A partition 
may be made 
of cloth of an 
equal quality; 


The Kdzee muft not order a partition of houfehold veftels, as 
thofe are fubjeft to the rule of diverlity of fpecies, becaufe of difference 
of workmanftiip. He may make a partition of Herat cloths, as thofe 
dre all of one quality ; but he muft not make it of a iingle piece of cloth 
which is not uniformly alike throughout, for the divilion of one piece 
of cloth occafions an injury, as it cannot be effected without cutting- 
it ; neither muft he make a partition of two pieces of cloth where 
they are of unequal value. It is otherwife where there are three 


* Some lexicographeri define Arm to fignify bwfthtU fumitun, (Sttruj-el-Legbit). 

pieces. 
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pieces, the value of one of which is equal to that of the other two; 
or where the value of one of them is one dirm^ that of another one 
dirm and a quarter, and that of the third one dirm and three quarters ; 
for, in the firft cafe, he muft give one piece to the one partner, and 
the other two to the other partner ; and, in the fecond cafe, he muft 
give to one of the partners the lecond piece, valued at one dirm and a 
quarter ; to the other the third piece, valued at one dirm and three 
quarters, and muft leave the firft ftill to be held in partnerfhip, one 
fourth appropriated to one partner, and three fourths to the other, as 
it is lawful to divide a part of a joint property, and to leave a part 
undivided. 

Haneef A is of opinion that flaves and jewels muft not be divided 
by the Kdzee^ becaufe of the great difference which is to be found 
arnongft them. The two difciplcs hold, that he may make a divifion 
of flaves, for this reafbn, that they are of one fpecies, like camels, or 
goats, or captives taken in war. The argument of Haneefa is, that 
among the individuals of the human fpecies there is a wide difference, 
becaufe of their various charaderiftics ; and hence flaves arc, in efFeft, 
of different kinds. It is otherwife among animals, for with them 
there is little difference to be found betwixt the individuals of the fame 
genus; and although the male and female of the human race be held 
as different fpecies, yet the male and female amongft animals are 
reckoned as the fame fpecies. It is alfo different with reipedl to 
flaves taken in war, as it is in their value that the captors hold a right, 
whence it is lawful for the Sultan to fell them and make a divifion of 
the price ; whereas, in a cafe of partnerjhip^ the right of the partners 
is conneded with the fubjlance of the article, as well as with the pro-, 
perty it involves. Hence there is a difference betwixt plunder and 
‘^partnerfhip property. — Some arc of opinion that jewels cannot be 
divided when they are of different fpecies, fuch as pearls and rubies. 
Others fay, that where the jewels are of large grains they cannot be 
divided, ^caufe of the great difference that may be betwixt them r 
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but that 'when, the grains are fmall, the difference being ihconffder* 
able, the jewels may be divided. Others, again, muntain that no 
jewels, whether of fmall or large grains, can be divided, becaufe the 
difference betwixt them, and the difficulty of afeertaining their value, 
is greater than in the cafe of (laves, infomuch that if a man marry a 
woman, and in general terms ftipulate to give pearls or rubies as her 
dower, fuch ftipulation is 'invalid ; — where^, if he ftipulate, in ge- 
neral terms, to give Jlaves^ it is valid. The Kdsue^ therefore, is not 
to exert his authority in making a partition of jewels. 


TiiB.Kdzee muft not order the partition of a joint mill, bath, or well, 
unlcfs with the concurrence of all the partners ; (and fuch alfo is the 
rule with refpefl: to a wall which (lands betwixt two houfes ;) for if, 
in thefe cafes, a partition were to take place, it would be injurious to 
all parties, as the individual (hare of each would then be ufelefs. 

It is proper to remark, that a fingle roofed place, furrounded 
with walls, with a door or entry, is termed a Bait, or room, A 
Manvily or tenement, on the contrary, is a place compofed of different 
rooms, a roofed court *, and a kitchen, fuch as a man may refide in 
with his family. A Ddr^ or houfc, on the other hand, is a place 
confining of various rooms or tenements, with an o/vn court. A te- 
nement is therefore fuperior to a room and inferior to a houle. Thefe 
arc the definitions of Sbims-ai-^yma in his book on Shaffa, In this 
work, whenever the general word Khanna [houfe] is ufed, we mean 
fuch an one as we have now deferibed, under the denomination of 
Ddr, excepting only where we mention an under houfe in contra- 
diftindion to an upper houfe, and then we only mean a Bait or a 
Manzil, 


* Arab. ^ah^\ meaning the interior fquare of a dwelling, common to ali the family, 
and which, in krgi edifices, is open, but in fmall ones is covered in. 
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Ip there be Icveral houfes held in partnerfliip or coparcenary in 
one city, each houfe muft be feparately divided according to Haneefa, 
The two dilciples fay, that if it be expedient for the partners the 
whole of the houfes muft be united in one general partition, and not 
divided feparately. All the houfes, therefore, muft be conftdered 
merely as one houfe, conlifting of various apartments, and all the 
(hares of each partner muft confcquently concentre in one of the 
houfes, fo that it may be his entirely. The fame difference of opi- 
nion alfo fubfifts regarding the cafe of lands held in partnerlhip or 
coparcenary, and difperfed in different fituations. The argument of 
the two difciplcs is, that all the houfes are, on the one hand, di one 
fpecies with refpedt to name, appearance, and original defign ; as, on 
the other hand, they are of different fpccies with regard to their parti- 
cular qualities, and their commodioufnefs for habitation, which depends 
on fize, and fo forth ; whence it muft be left to the Kdzee to determine 
their different degrees of fuperiority. — ^The argument of Haneefa is, 
that regard fhould be paid only to what they arc in reality, with re- 
fpefl to their qualities ; and that in them they may greatly differ on 
account of the difference of the cities, lanes, or neighbourhood, in 
which they are fituatcd, and their proximity to or diftance from water 
or a mofque ; and that therefore it is impoffible to obferve an equality 
in the partition without dividing each houfe feparately; — whence itj 
is that a man cannot appoint an agent to purchafe a houfe in general 
terms ; — and fo likewile, that if a man marry, affigning as a dower 
“ a houfe'* (in general terms) his mention of the houfe is invalid, — ^in 
the fame manner as holds where a man affigns “ cloths” (generally) 
as a dower, or appoints an agent to purdhafe ** cloths.”— It is other- 
wife with refpedl: to a fingle houfe, held in partnerfhip or coparcenary, 
compofed of different rooms ( for as, in fuch cafe, to divide each 
room amongft the co-partners would be produflive of inconveniency 
to all, the 'whole houfe .is therefore divided at once. 

When two houfes, held in. partnerfhip, are fituated in different 
towns, we learn from Hdlldl i^at ife- is. the a)acutreDt opinion of. 

3 Haneefa 
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Haneefa and Aboo Toofaf that both houfes fhall be divided feparately. 
Mohammed^ on the contrary, maintains that they muft be divided at 
once, as well as the houfes iituated in the fame town. 

Rooms, whether (ituated all in the fame quarter, or in different 
quarters, muft be divided at once, for the difference amongft them is 
inconiiderable. Mandril Mold%ika (that is to fay, adjoining tene- 
ments, or fuch as are in the fame houfe, one part of them being con- 
tiguous to ’another,) are confidered as rooms ; whereas, Mandzil Mot^ 
bdyina (which is the term ufed for apartments not adjoining, in 
contradiftindlion to the other,) are confidered as houfes^ — a Man%il or 
tenement being the middle term betwixt a houfe and a room, and re- 
fembling both. 

If there be a partnerfhip in immoveable property of two (pecies, 
fuch as ill a houie and a piece of ground, or in a houfe and a fhop, 
the Kdzee muft divide each feparately, they being of different fpecies. 


CHAP. III. 

Of the Mode of accomplifliing Partition. 

tfoner^^ft incumbent upon the partitioner to draw on paper a plan of the 

<irawa/Ai«j thing which he divides, fo that it may remain on his memory. — He 
inakc”thcdif- like Wife obferve an equality in fbe partition, that is to fay, he 

tribution lAuft divide the article into due proportions ; and it is alfo recorded 
meafurement that he ought to feparate each /hare and meafure it, fb that its extent 
menf.***^**^*^* may be known. He muft, moreover, appraife the article, as it is re- 
partition of quifite, for his further guidance, that the value be afeertained. Sup- 
pofmg the article A in feparating the (hares he muft alfo 

" feparate 
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the road and the drain belonging to It, if poflible, fo that one fliarc miv 
nc longer have any connexion with the other, in order that every 
caufc of djfpute maybe terminated, and that the intention of paitl- 
tion may be completely accomplifheJ. In doing this he mnft tcrin 
one fharc the Jirji thare, that which lies next to it the fecond^ and 
that which lies next to it the third ftiare, and lo on; and he mnfl 
then write down their names, and draw them like lots; and he that 
draws the fiift name gets the firfl: tharc, he that draws the fecond 
gets thc’lccond lharc, and fo on to the end. The article mall, more- 
over, be divided into fradions equal to the fmalleft proportion ; tliat 
is to lay, if the fmalleft proportion held by any of the partners or co- 
parceners be a third, the whole mnft be divided into three parts ; or 
if the fmalleft proportion be a lixth, the whole muft be divided into 
fix parts ; fo that the diviflon may be made accuiately. Thus, if an 
eftate is to be divided betwixt two heirs, the one being the fon and 
the other the daughter, it muft be divided into three fhares, one 
termed the the next to it the fecond^ and the next the third \ and 
the partitioner is to write the names upon billets, and caufe them to be 
drawn like lots ; and if the forC^ name come up firft, he gets the firft 
Ihare, and the one next to it, and the third goes to the daughter ; — 
or, if the daughter’s name come up firft, ftie gets the firft ftiarc, and 
the other two fiill to the fon. 

The drawing of lots is propofed in order to give fatisfadion to 
the parties, and to prevent the partitioner from being influenced by 
partiality or favour. It is not, however, abfolutcly nccellary ; and if 
the partitioner chufc to appoint a particular fharc to each, it is valid; 
for the making the partition is an ad of magiftracy, and the authority 
of the partitioner muft therefore be enforced. 

The partitioner, in making a divlfion of landed property, muft 
not annex a confideration in dirms or desnars without the concurrence 
of the parties ; that is to fay, if he make one (hare Icfs than the 
VoL, IV. 1) other. 
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not be ad- other, and, as a compeiifation, annex to it a futn in dirms, it is not 

■ valid, unlefs they confent for the partnerlhip is not in dirmSt siod 

partition is one of the rights of the partnership. Be^des, if dirms be 
admitted into the tranfa^tion, it deSlrc^s the equality of the partition : 
becaufe one of the partners gels the property, and is liable for the 
dirms which have become the right of the other; and there is a pofll- 
bility that he may never pay them, by which means the other would 
lofe his right. 


Panitior. of a ly thc paitnerfliip property confift of two things, namely a houfe, 
j«>ce of and a piece of ground, each, according to Aboo Toofaf^ muft be divided 

ground. feparately, agreeably to its value; for it is only by alcertaining the 

value of each that an equality can be obferved in the partition. It is 
recorded from Haneefa that the ground may be divided agreeably to 
its mcafurement, and afterwards he on whofe Share the houfe is 
fituatcd, or whofe Share is the moSl eligible, muSl pay a fum in dirms 
to the other, fo that an equality may be effected ; — and that there- 
fore dirms may be introduced as auxiliaries in the division when 
neceSlity requires it. Mohammed in this cafe maintains that thc per- 
fon on whofe Share the houfe is Situated muSl give to the other 
partner a fpace of ground equal in value to it. If, however, his Share 
(from its containing the houfe) be Slill the moft valuable, and it be im- 
possible for him to eSTedt an equality for want of enough of ground 
to compenfate for the value of his houfe, he may then give dirms 
equivalent to thc excefs ; for as the neceSSity exiSls only in that de- 
gree, the original rule of partition by mafurement muSl not in any 
greater degree be abandoned. This is conformable to the opinion 
delivered in the AJjil [the Mabf6oi\. 

Partition of Ii^ the partitioner fo divide the property, that the road or drain of 
through the Share of the other, and no condition had been 
vtirain. expreSfcd regarding this matter, the cafe then admits of two predica- 
ments.-—!. It is possible for him to turn the road or drain another 

way. 
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way, fo that it pafs not through the fliare of the othef'; — in which 
cafe the partition is valid ; — for it is not proper that he let the road or 
drain of oiie man pafs through the fliare of the other ; on the con- 
trary, it is incumbent on him to turn it another way, even though 
each in(|ividuai may have mutually flipulatcd that they were to enjoy 
their refpeftive fliares “ •with all the rights and immunities belonging to 
“ them''' becaufe the intention o( partition is to feparate and diferi- 
minate the proportions of each partner ; and as it is poflible, in the 
prefent inltauce, without injury to cither, to effeft fuch a feparatioix 
and diferimination completely, fo as that no connexion or dependance 
may remain betwixt the fhares, this is therefore indifpenfable. — It is 
otherwife with refpefl: to lands Ibid with an exprefs condition that 
they are fold with their immunities^' for here, notwithflanding the 
connexion or dependance which may fubfifl betwixt them and the 
lands of another, the intention of fellings which is to transfer the right 
of property, is neverthelefs fully accompliflied. — II. It is (or may be) 
impoffible to turn the road or drain another way, fo that it pafs not 
through the fliare of the other : — and this may happen under two dif- 
ferent circumftances ; — First, where the parties have not flipulatcd 
to one another the enjoyment of their fliares “ with all the rights and 
“ unmumties belonging to them ; — ^in which cafe the partition muft be 
annulled, on account of the conneftion and mixture of property, 
which renders it inefficient, the ends of partition (namely, feparation 
and diferimination) not being thoroughly accompliflied ; — the parti- 
tion muft therefore, in this inftance, be made anew, in fuch a manner, 
that the road and water-drain of each may be feparRte. (It is other- 
wife with rcfpefl: to lands fold ; for the objeft of a fale is to tranf- 
fer the right of property, which the purchafer may fully poflTcfs 
without being able to enjoy immediately the ufe of it, whereas the 
intention of partition is that the ufe of the property may be enjoyed 
in the fulleft degree, which it cannot be unlefs a feparate road be made.) 
—Secondly, where all the parties have ftipulated that they fliall 
enjoy their refpeiStive fliares wid) all the rights and immunities belonging 
* D 2 to 
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to them \ ill which cafe, the partition is valid, and the road and 
'U'ater-drain arc included in it, lince the cad of partition is that each 
may enjoy the ufc of his property, and it is irnpoHiblc pcrlcdlly to en- 
. joy the uib of the grounds without a road and water-drain. The 
road and water-drain are theiefore, in this inftance, included in the 
partition, provided the parties mutuaUy ftipulatc to each other the en- 
joyment of their ihaics with all thtir rclpc^ilivc riglits : as, however, 
the objc£l of partition is to d/feriminuie^ which, requires a conjpicte repa- 
ration of all connexion in their rcfpcaive lhares, the read and water- 
drain are not included, unlcfs fuch a ftipnlation be partic«darly made. 
It is otherwife with refpeft to lands firmed; fn* the intention of 
farming being to enjoy the ufe of the land \\ hich cannot be done 
without having a road and water-drain, it follows that it thele ar- 
ticles fliould not have been exprefled, they are acverthclcl's included 
in. the farm. 

In cafe of a If the parties difler regarding the road, fome of them defiring that 

it ftiould remain, as formerly, in common, but that all the reft of the 
rorui 11 niuii property be divided, and others of them oppofing this, in fuch cafe, 

bt* divided. r t J . , , , .n n 1* • 1 1 i i 

provided it be pra£licable, the magiltrate mult divide the road, and 
aflign a part of it to each particular lhare ; — or, if this he imprafti- 
cablc, he muft leave the road out of the partition, which muft never- 
thclcfs be made, in order that the parties may enjoy the full ufe of all 
their property excepting the road. 

If the parties differ regarding the extent of the road, (that is, re- 
garding the height and breadth which ought to belong to each) the 
Kdzee muft regulate their proportions by the breadth and height of 
the doors of their refpeilive houfes, as that is fufficient to anfwer 
their neceffary occafions. The advantage of this arrangement is, 
that if any of them be defirous of making a projeflion or terrace from 
his houfe over the ftreet he may do it above the height of his door, 
but not below it ; and the road will ftill remain in common, according^ 

to 
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to their feveral proportions, in the fame manner as before the parti- 
tion ; for the partition (as we have obferved above) did not take place 
regarding the road. 

If two partners, in dividing a road, agree that the one (hall have The parties 
two thirds and the other only one third, fuch a partition is valid, pltlaw^cc- 
although the houfe be held betwixt them in equal proportions; for in 
partition it is lawful to give more or Ids than his proportion to one 
partner, provided both of them agree to this. 

If two partners hold a houfc, the upper floor of which is held by Complicated 
a fl ranger, or which has no upper floor, and like wife another houfc, d,\rc”nt 
the under floor of which is held by a ftrangcr, and alfo a complete 
lioufe (that is, one of two florics), in this cafe the Kd^cc muft appraife 
each houfe feparately, and make his divifion accordingly. Moham- 
med that this is the only lawful mode. Moo Toofaf md Ha- 

neefa arc of opiiiion, that he ought to make the partition according 
to ineafurement. The argument of Mohammed is, that the lower floor 
has many advantages and conveniences which the upper floor cannot 
pollcfs, fuch as wells, neccflliry houfes, llahlcs, and fo forth ; and 
that therefore the equality of partition’ cannot be efieded but by an 
appraifcmciit. The argurhent of the two difciplcs, on the other 
hand, is, that the partition, if poffible, ought to be made by a mca- 
fiiremcnt, fince the partnerfhip fubflfts in a thing capable of mcafurc- 
ment, and not in the value of that thing. They afterwards, how- 
ever, differed regarding the mode of meafurement ; llaneefa 
contending that one fpan of the lower floor fhoiild be held equivalent 
to tw'o fpans of the upper floor; ^\\d Aboo Toofaf inaint.iining that a 
fpan of the one is equivalent to a fpan of the other. Some have 
thought that the contradidory opinions of thefe three lligcs ought 
to be afcrlbcd to their different places of abode, and the periods in 
which they lived; for during the time of Haneifa the inhabitants of 
. Koof'a (the place of his rcfidcnce) preferred the under floor to the 

upper ; 
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upper ; whereas afterwards, in the time of Aboo Tooft^^ the people of 
Bagdad he lived) held the upper and th% under floor in equal 

eflimation ; and Mohatmned oblerved that, on the contrary, the tafle 
of mankind differed, fbme preferring the upper and fome the under 
floor, and others holding them in equal eftimation. There are again 
foinc who, inftead of aferibing the opinions of the three fages to the 
prevailing cufloms and notions of the ages and places in which they 
lived, are rather for deriving the origin from different principles of 
law. Thus, in fupport of Haneefa% dotSlrine, it is argued, that the 
advantages of an under floor are double thofe of an upper one ; for 
the advantages of the under floor remain after the upper one is 
tuined and deftroyed, whereas thofe of the upper floor do not 
remain after the deftru<£tion of the under one. In the under 
floor, moreover,' there are not only the advantages of habitationy but 
alfo thofe of foundation ; for the proprietor of the under floor may 
build if he pleafes, but the proprietor of the upper floor can only en- 
joy the advantages of habitation, as it is not lawful for him to eredt 
any buildings without the cemfent of the proprietor of the ground 
floor ; and upon thefe conflderations a fpan of the under floor (hould 
be reckoned equivalent to two fpans of the upper. In favour of Aboo 
Yooftf*% opinion, on the other hand, it is alleged, that habitation is 
the great end of both, and that both are equally fit to anfwer that 
end ; whence it is lawful for the proprietor of either of them to eredl 
any buildings that are not produdtive of injury to the other. Laftly, 
it is urged, on the part of Mohammed^ that the advantages of an 
upper and an under floor are according to the feafons of fummer or 
winter, the violence of the wind, the temperature of the air, and 
the different climates or countries in which they are fituated ; whence 
it is impofliblc to eftablifh any juft rule of partition, but by appraife- 
mept. In modern times the law is adminiftered agreeable to the ad- 
judication 6f Mohammedy which does not require any comment or 
elucidation. — The mode of partition preferibed by the dodlrine of 
Haneefay in the cafe in queftion, is as follows. — The partitioner muft 

firft ' 
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firA fet againft the upper floor houfe (which we ftall rci|||||^piMibres 
one hundred fpans) a part of the complete houfe eqim^'' thirty- 
three one-third Tpans; becaufe an upper floor is rated at half the value 
of an under floor; confequently t))irty-three and one-third fpans of 
the under floor of the complete houfe are equal to fixty-fix and two- 
thirds of the upper floored houfe; and as thofe fixty-fix and 
two-thirds, together with the thirty-three and one-third fpans of the 
under floor, form the complete houfe, the whole amount exa^ly to 
the one hundred fpans of the upper floor houfe. The partitioner 
muA then fet fixty-lix and two-thirds fpaiis of the complete houfe 
agunft the under floor houfe (fuppofing h to meafure one hundred 
fpans), for the upper floor of the complete houfe is rated at only half 
the value of the under floor houfe, and fixty-fix and two thirds fpans 
of both the floors of the complete houfe are equal to the one hundred 
fpans of the under floor houfe. The mode, tni the other hand, of making 
the partition according to Aboo Toofaf's dcNflrine is as follows. Let 
one hundred fpans of the upper floor houfe be fet againA fifty f^ns of 
the complete houfe ; or, let one hundred fpans of the under floor 
houfe be At againfl fifty fpans of the complete houfe ; fur, according 
to him, the upper and the under floor are held in equal eAimation ; 
wherefore fifty fpans of the complete houfe, comprehending fifty 
fpans of the under floor, and fifty fpans of upper floor, muA be 
equal to one hundred fpans. 

If the partners differ after partition, one pleading that “ he has not 
“ received the whole of his (hare, a part of it Aill remaining in the pof- 
feflion of the other," — and the other denying this, and the two par- 
titioners (or any other two perfons,) teAify that “ they have made a 
“ partition,” their evidence, according to the two difciples, muA be 
admitted. Mohammed fays that it cannot be admitted, becaufe ,thc 
evidence they give relates to their own adf, and is confequently inad- 
miflible, in the fame manner as the evidence of a man relative to 
feme aft of his own, on the occurrence of which a perfon may have 
y . formerly 


In difpiitc^ 
after parti- 
tion, the evi- 
dence of two 
partitioner^ 
mull be ad' 
mitted, 
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but not that 
of one paid- 
tioner. 


A plea of er- 
ror cannot be 
admitted, 
where the 
party ac- 


formerly fufpended the emancipation of his flave. The argument of 
the two dilciplcs is, that the witnefles, in fail, teftify to the aft of 
et/jcrs, (namely, the aft of feining and and not to their 

own aft ; bccaufc their aft ws^s merely dijcr 'm'matmg and ftpa~ 
ratings to which evidence is not required ; hence their teftimony 
muft be admitted. 'Tahavee obferves, that where the partitioners 
receive pay for making the partition, it is univcrl'ally allowed that 
their evidence cannot lie admitted ; and indeed feveral doftors of our 
left arc of the fame opinion ; alleging that as, in that cale, their evi- 
dence tends to prove that they have fully and accurately performed 
the work for which they received pay, it is in the nature of a repre- 
fentation on their own behalf. Our author, however, does not 
fubferibe to this reafoning ; for he remarks, that the two partitioners 
could not have a view to their own intereft in their- evidence, as the 
partners have agreed that they fully and accurately performed the 
work of partition for which they receive their pay, the only queftion 
in dilputc being the feizin and poJfejJion\ wherefore no imputation of 
falfehood ought to fall on them. — If only me partitioner give evidence, 
it muft not be admitted ; for the evidence of one man alone againft 
another is not fufficient. 


CHAP. IV. 

Of Pleas of Error in Partition j and of Claims of Right in 

■ regard to it. 

AVhere one of the partners complains of an error in the partition, 
and that a part which ought to have fallen to him by the partition is 
in the poftelHon of another, in this cafe, if he have before acknow- 
ledged 
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ledged that he had received his Hiare, his complaint mull; not be ad- 
mitted unlefs fupported by evidence; for it is, in fad, fuing to cancel 
the partition after it has been accumplillicd ; and it is to be prcfumcd 
that there is no error, and that his complaint is fall'e. If the com- 
plainant cannot fupport it by evidence, the others mull be required 
to deny the complaint upon oath ; and if they refufc to fwear, their 
refiilal is conftrued as proof in favour of the complainant, and the 
Kiizee muft caufe their property to be divided anew, agreeably to 
their feveral proportions, as this is dealing with them according to 
their own lufpicions. The author of this work thinks that in the 
above cafe the complainant’s fuit Ihould, on account of his contra- 
diding himfelf, be wholly rejeded. 

If the complainant allege that he receive his whole right, but 
that the other afterwards took a part of it, the denial of the other, on 
oath, muH be credited, as this is in fad a complaint of ufurpathn. 

If he allege that “ a certain village fell to him in confequcncc of 
the partition, but that the other had not delivered it up to him,” 
in this cafe, provided he have not previoully acknowledged the ob- 
taining poflelfion of his lhare, and the other contradid him, both 
muft be required to fwear becaufe the difpute is with refped to 
the quantity which’ the complainant received in confcquence of the 
partition ; and hence the difference in the prefent inftance is analo- 
gous to a difpute concerning the quantity of an article of fale, — in 
which cafe a mutual oath is tendered to the parties (as has been fully 
explained under the head of Sales;) and lb here likewife. 

If one of the parties complain that an error took place in the 
divilion, his complaint muft not be attended to, it being held in the 
fame as a complaint of a fraudulent bargain, which in cafes of 
foies conbittded by the principals themfelvcs cannot be heard. In par- 
• cition, therefore, Xs in faks., fince both parties have mutually con- 
VoL. IV. E curred. 
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curred, fuch a complaint cannot be heard.- If, however, the parti- 
tion was made by the order of the Ktizee^ and c?ctrem fraud be 
alleged, the complaint muft be heard, as the liability of the Kdzee'i 
authoi ity depends on jufticc. 


Cafe of a 
claim laid to 
a panic ul.tr 
room in a 
houfc, niter 
partitiorit 


If ahoufe be divided betwixt two partners, each receiving a part,, 
and afterwards one of them claim a room in the polleilion of the 
other, alleging, that “ it is one of the things which ought to have 
“ fallen to him in confcquence of the partition,” and the other 
deny this, — in this cafe, as the plaintiff complains of ufurpation, it is 
rcquifitc that he bring proper evidence ; and if both bring evidence, 
that adduced on the part of the plaintiff, who is not in pofleflion, 
muft be admitted in preference to that of the other; for it is a maxim 
of the law that the evidence on the fide of the party who is out of 
pofleflion is preferable to that on the fide of him who is ^ pofleflion. 


If the complaint above-mentioned be previous to an avowal of 
the plaintiff’s having ever acquired pofleflion, both parties muft be 
required to fwear, and the partition muft be annulled, and performed 
anew. In the fame manner, alfo, if two partners difler regarding 
their boundaries, the one alleging that “ a certain boundary belongs 
“ to him, but has fallen into the pofleflion of the other,” and the 
other alleging the fame thing regarding another boundary, and both 
produce evidence, the Kdzee muft decree, in favour of each, that 
boundary which is in the pofleflion of the other. If only one pro- 
duce evidence, the Kdzee muft pals a decree only in his favour ; but 
if neither of them produce evidence, they muft both be required to 
fwear, in the fame manner as in cafes of fale. 


SECTION. 
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Of the Laws which prevail in a Claim of Right 


If a houfe (for inftance) held in partnerlhip be divided, and after- 
wards ail undefined part of the whole, (luch as a half or a third) ^ 
prove the right of another, the partition, according to all our dodlors, 
is null, and muft be made anew. 

If a particular and defined part of what has fallen to one of the 
partners, in confequence of partition ihould prove the right of an- 
other perfon, the partition is valid, according to all our doilors, and 
becomes not void with rcfpeft to what remains after the right of the 
other perfon has been feparated : — but the party from whofe fliare 
that right is taken has it in his option cither to diflblve the partition, 
(thereby reftoring the property to the ftate in which it Aood previous 
to the partition) and then to demand a new one, — pr, if he chufe, 
he may let the partition hold good, and exa£l from his partner’s 
lhare a compenfation for that part of which he has been deprived by 
its proving the right of another. 

If, after partition, an undefined part of the fliare of one of the 
partners (fuch as an half)^ prove the fight of another perfon, the 
partition is valid with refped: to the remainder, and docs not become 
void according to Haneefa and Mi^hammed ; but the partner upon whofe 
fliare the claim operates has it in his option to annul the partition ; 

« 

* Arab. Iftthkak \ meaning a claim fet up to the fubjeiEl of a deed or coiitra^^, by fomc 
perfon not concerned in fitch deed or contra^. 

E 2 
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^relloring the concern to the ftate in which it previoufly flood,) and 
then to demand a new partition or, if he chufe, he may let the 
partition hold good, and exafl from his partner a compenfation for 
the half of his (hare which he has loft, and which is equivalent to 
one fourth of the (hare in that partner’s pofTeffion. According to 
jlboo Toofaf^ the partition is in this cafe null, fmee by an undefined 
proportion of one of their (hares proving the right of another perfou, 
a third partner is created, without whofe concurrence the partition 
is void ; — in the fame manner as where an undefined part of the 
•whole article proves the right of another perfon. The reafon of this 
is, that where an undefined proportion of one of their (hares becomes 
the right of another, one of the obje£ls of partition (namely, fepa- 
ration) is deftroyed, fince the (hare of one of the partners by that 
means becomes in itlelf a matter of partner(hip ; and he mull have 
recourle to the (hare of the other for an undefined part, equal to that 
proportion of his right of which he has been deprived. It is other- 
wife in the preceding cafe, where a particular and defined part of one 
of their (hares proves the right of another ; for in that cafe the ob- 
jc£t of partition (iume]y,fe/)aration) dill cxifts with refpeift to the 
remainder. The argument of Uaneefa and Mohammed is, that the 
obje^ of partition, namely feparation, is not defeated by an undefined 
proportion of one of the partner’s (liares becoming the right of another 
perfon. Hence a partition of this nature, originally made, would be 
valid ; — as where, for inftance, the firft half of a houfe is jointly 
held by two partners, Zeyd and jimroo, and by a third perfon, named 
KhdUd, one half thereof by Khdlid, and the other half betwixt Zeyd 
and Amroo\ the fecond half being held jointly between Zeyd and 
udmreo, Khalid hotdmg no (hare therein ; — in which cafe Zeyd and jlm- 
roo might lawfully make a partition betwixt themfelves, Zeyd getting 
the whole of their joint (hare in the firft half of the hoiifc, and one- 
fodrth of the fecond half ; and Amroo getting three fourths of the 
fecond half ; and it is in the (ame manner ultimately valid ; the cafe 
becoming (imilar to that in which a defued propOi tion of one of tho 
6 (hares 
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(hares proves the right of another. It is otherwife where an undefined 
proportion of the vjhole houfe, including both (hares, proves the right 
of another ; becaufe, in this latter cafe, fuppofing the partition to be 
valid, an injury is fuftained by the third perfon, whofe right was 
manifelled after the partition, fince he mufl: then accept his propor- 
tion, not in a compaSl manner, but itfperfedy from the (hares of each 
of the others ; whereas, in the former cafe, (in which an undefined 
proportion of one of the (hares proves the right of another,) he fuffors 
no injury. Thus there is an evident difference between the two 
cafes. In (hort, the nature of the cafe in queftion is this, that one 
of two partners takes one third of a houfe, and the other takes the 
remaining two thirds, the' value of the firft third being equal to that 
of the other two thirds ; and afterwards one half of the firft third 
proves the right of another perfon;-— in which cafe, (according to 
Haneefa and Mohammed^ the fird: partner has it in his option to annul 
the partition ; for if it continue valid, his (hare is defedlive, becaufe 
of its being dilperfed, part in the Jirjl third of the houfe, and part in 
the two lafl thirds ; — or, if he pleafe, he may take one fourth of the 
(hare which fell to the fecond partner ; for if the whole of his [the 
firft partner’s] (hare had proved the right of a third perfon, he would 
have been entitled to take one half of the fecond partner’s (hare ; 
wherefore (arguing of a part from the whole) fince one half of his 
(hare proved the right of the third perfon, he is cntitled to take one 
half of an half of the fecond partner’s (hare, which is equal to one 
fourth. 

If the partner to whofe lot the Jirfl half falls (hould fell a 
moiety of it, and afterwards the other moiety prove the right of an- 
other, he is ftill entitled to one fourth of the fecond half in the pof- 
^(lion of his co-partner, for the rcafons before afiigned ; and his 
option of annulling the partition drops, becaule of his having fold a 
part of his (hare. This is according to Haneefa and Mohammed. Aboo 
Tooff maintains that the fecond half, in the pofleftion of the co-part- 
ner. 
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iler, muft be divided equally betwixt them; aud that the'firfl; partner 
forfeits to his co-partner one half of the price for which he fold a 
part of his (hare; for (agreeably to his tenets) the original partition 
is invalid ; and as an article of which a perfon obtains poUeilion by an 
invalid deed becomes his property, he may lawfully difpofe of it by 
fale : but he is rcfponfible for the value of it ; and hence, in the cafe 
in queftion^ the firft partner is refponfible for the value of an half of 
what he has fold, as that is a moiety of the other’s half. 

Advhtproved It the clhite of a deccafed perfon be divided amongft the heirs, 
eftatef annuls and afterwards a debt be proved againft the eftate equal to the whole, 
oHt^'among" partition muft be annulled, becaufe the debt prevents the eftate 
the heirs. from being the property of the heirs -and the fame rule holds where 
the debt is not equal, bccauft the right of the creditor attaches equally 
to the whole fortune of the deccafed. The partition muft therefore 
be annulled, unlefs there be left after it a fum fufficient to difeharge 
the debt, in which cafe it is not annulled, fince the annulment of it 
is not neceflary for the difeharge of the debt. 

unlefsthcere- If the Creditor, after the partition, remit the debt, or if the heirs 
w the'iwire'* difeharge the debt from their own fortunes, the partition remains 
difeharge it. valid, whether the debt be equal to the eftate or exceed it, the obftacle 
to its validity being thus removed. 

An heir may If One of the heirs prefer a claim of debt againft the dcceafed, 
uponanc^Aatt partition of the heriditaments, his claim is admiftible ; for 

after parti- in this cafe there is no contradidlion, fince the debt relates to the 
fpirit or value, and not to the fubjlance of the particular heredita- 
ments, and it was in the fubjlance of the hereditaments that the parti- 
tion took place. 

A claim can- If a part of the heirs, after partition, prefer a claim for a parti- 
by^wThdr"*** culat thing, included in the eftate, on whatever ground the claim be 

built. 
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built, it cannot be admitted, on account of the contradiftion, which is ”13”^ 
here evident, as their acquiefcence in the partition implies an acknow- aftw diftri- 
ledgment in them that that particular thing, which has been divided, 
was a part of the co-parccnary. 


CHAP. V. 

Of the Laws of Mahayat. 

Mahay AT, in the language of the law, fignifies, the partition of Mahijatim 
ufufrufl ; and it is allowed; becaufe it is frequently impoliiblc for all "■h 

the partners to enjoy together, and at one time, the life of the thing held 
in partncrfliip. Mahayat, therefore, refcmbles the partition of pro- 
perty (whence it is that the Kazee may enforce it in the fame man- 
ner,) — with this dilFerence, however, that in the partition of property 
each partner enjoys the ufc of his refpeftive lhare at the fame time, 
whereas in the partition of ufufrudt each moft frequently enjoys the 
ufe of the thing held in partncrfliip only when it comes to his turn, 
by rotation. Partition of property is therefore more clfeflual than 
partition of ufufruti in accomplilhing the enjoyment of the ule ; for 
which reafon, if one partner apply for a partition of property, and an- 
other for a partition of ufufruft, the Kdzee muft grant the requeft of 
the former ; and if a partition of ufufrud fliould have taken place 
with refpeft to a thing capable of a partition of property, (fuch as a- 
houfe or a piece of ground,)' and afterwards one of the partners apply 
for a partition of property, the Kdzee muft grant a partition of pro- 
perty and •annul the partition of ufufrudt. 


3 


A BARTI.T10N 



3 * 

;in(l is not 
annulled by 
the deccafc 
cfihe parties. 


Partners may 
make it by 
allotting to 
each the ufe 
of particular 
^art of the 
jointconcern; 


(inwhich cafe 
either is at 
liberty to Ut 
his lhare;) 


or by ftipu- 
latlng an aU 
ttrnute right 
ro the ulV. 


PARTITION. Book XXXIX. 

A PARTITION of ufufrud is not annulled by the death of one of 
two partners, nor even by the death of both, for if it were annulled, 
it muA (moft probably) be renewed, (fince the heirs of the deceafed 
may lawtuliy demand a partition of ul'ufruft,) and therefore it would 
be to no purpolc to annul it. 

If two partners, by a mutual contract, make a partition of ufu- 
fruft refpe^ting a houfe, to this efFeft, that one of them fliall inhabit 
one part of it and the other another, — or, that one flial! inhabit the 
upper floor and the other the under, fuch contraft is valid ; for as a 
partition of property executed in this manner is lawful, fo likewife is 
a partition of ufufru£t. It is proper to remark, that a partition of 
ufufruft, when thus executed, is in reality a feparatm, that is, a 
divifion of the whole of the (hares of ufufruft of one partner from 
thofe of another partner, and a concentration of both into one place : 
but the contraft does not comprehend an exchange , whence it is that 
a limitation of time is not required in it; — for if it comprehended an 
exchange, a limitation of time would have been requifite, becaufe of 
its being (in that cafe) a Icafe. 

It is lawful for each partner to let out on rent that part of which 
the ufufruft has fallen to him, and he may appropriate to himfelf the 
rent accruing therefrom, whether it be a condition in the agreement of 
partition of ufufrud or not ; for every ufe which accrues from that 
part becomes (in confequence of the partition of ufufru^l) his pro- 
perty, and the rent which he receives is nothing more than a compen- 
fation given him in lieu of the ufe accruing from it. 

If two partners make an agreement of partition of ufufrudre- 
gaVding a Have, in this manner, that the one day he (hall ferve the 
one, and the next the other, it is lawful ; (and fo likewife if they 
make a fimilar agreement regarding a fmall room ;) for partition 
of ufufrtidl is fometimes cffedled by means of time, and fometimes by. 

means 
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means of place ; and in the prefent inftance it is eifeillcd by means ot' 
the fanner. 

Ik two partners dlfagree concerning the terms of their contracl; of a I’ l'crrYe 
partition, the one alleging that it related to time, and the other that pail cs mull 
it related to place, the Kthee ought to enjoin them to agree regard- 
jng one or other of thele methods. The rcafon of this is that the ftrenccofthe 
partition of ufufruft with refped to place is the more equitable, fnicfc 
by that means each partner enjoys the ufe at the fame time tliat the 
other partner enjoys it alfo; but partition of ufufrufl: with rel'pcifl; to 
time, (on the other hand) is the more complete in regard to the ufe, 
ilnee each individual then enjoys it entire. As, therefore, the rea- 
fons in favour of th?fe two methods are different, it is requifite that 
the partners agree on one of them ; — and if they chufc partition with 
refpedt to time, the Kazee, to prevent the imputation of partiality, muff 
draw lots, in order to determine which of them lliall have the hrft 
turn. 

If two partners (whom we fhall fuppofe Zeyd and Anroo') make a Cafeofpani- 
partition of ufufruft regarding two flaves, to this effeft, that the one 
lhall ferve Zeyd, and the other Amroo, it is valid, according to the 
two difciples ; for as (by their dodlrinc) partition of property with 
refpcifl: to flaves is lawful, whether performed by the authority 
of the Kdzee, or by the mutual agreement of the parties, it follows 
that partition of ufufruA, with refped to flaves, is alfo in the fame 
manner lawful. Some (by inference from the doflrine of llaneefa) 
maintain that the Ka%ee muft not enforce the partition of ufufrudl 
with refpcdl to flaves ; (and fuch is reported as his opinion by Kha- 
Jdf ;) becaufc compullion being (as we have formerly fliewn) dilal- 
lowed by Haneefa with relpeft to partition of property in the cafe of 
flaves, it evidently follows that the KAzee cannot enforce a partition 
of ufufruli in a fimilar cafe. The truth is, that if the Kdzee enforce a 
partition of ufifru£i in this way, it is lawful, according to Haneefa , — 

VoL. IV. F whereas, 
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whereas^ if he Iwere ia this way to -enforce a partition of ^zfubfiance 
it would be unlawful ; becauie in the fervice of flaves there is no 
great difference, but in Htuivc perfons they differ confiderably. 

Ir a partition of ufufruft be made regarding the above two flavea 
in this manner, that the maintenance of the one whom Zeyd takes 
for his fervice (hall be defrayed by Zeyd, and the maintenance of the 
one wh9m Amroa takes (hall be defrayed by Amroo, it is valid, on a 
favourable conftruftion. Analogy would fugged that it is not valid, 
becauie the maintenance of each of the (laves is incumbent on both the 
mailers ; — but when it is (lipulated that the maintenance of one of 
them (hall fell folely on one of the mailers, and that of the other 
on the other mafter, it may be called an exchange', and as the conj- 
uration (fuppoiing it ad exchange) is uncertain, it is therefore invalid. 
The reafon for a more favourable Qondrudlbn, in this particular, is 
that in feeding (laves JlriAnefs is not particularly regarded. It were 
otherwiie, however," if each partner dipulated to his (lave, as 
dri£lnefs is regarded with refpefl to clothing them*. 

If two partners make a partition- of ufufrufl regarding two Roufes ; 
in this manner, that the one (hall inhabit the one houfe, and the 
other inhabit the other, it is valid ; and the Kdzee may enforce it, 
according to the two difciples; and fuch is alfo the opinion of Haneefa^ 
as mentioned Zdhir Rowdy tt» The reafon of this, with the 

two difciples, is that as (agreeably to their teiuts) a partition of pro- 
perty, made in this manner, is valid, fo likewife is a partition of ufu.- 
fruti. Some fay that according to tianeefa fuch a partition of 
ufufruft, when made by the mutual agreement of the parties, is valid ; 
but that it cannot be enforced -by the Komc', for although a partition 
of property of this nature, by the coiifent of the parties, be valid, dill 
(agreeably to his tenets) the Kdxic cannot enforce it ; and the fame 
of a partition of ufufrudl. There *is another opinion tranfmitted to. 
us from Haneeja, that a partition of ufufruil in the manner above- 

meiuibned 
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mentioned is utterly invalid, whether enforced by the Kazte^ (for 
the rcalims which have been ftated above,) or made by mutual 
agreement ; becaufe it would be a falc of refidence in one houl’e for 
rclldcncc in another, which is not legal, as has been already foewn in 
treatingof Hire. It is otherwife with refpeft to partition of the fubjiance 
of two houfes ; for the tale of a part of the one houfe for a part of tiie 
other is lawful. The reafons for the opinion quoted from the Zahir 
Rawdyet are, that as the difference between the ufufruft of the oilc and 
of the other is inconfiderable, a partition of the nature deferibed is in 
the manner of a reparation, and is therefore lawful when made by 
the mutual agreement of the parties, and may b; enforced by the 
Kdzee. The difference, on the contrary, between the fubjiance of 
the houfes may be very confiderable ; hence a partition of the fub- 
jiance of them, in the manner deferibed, is (in effefl) an exchange^ 
and may accordingly be made by the confent of the parties, but can- 
not be enforced by the Kdzee. 

If a partition of ufufrufl: be made regarding two quadrupeds, to 
this effeA, that the one partner ihaU have the riding of the one, and 
the other the riding of the other, it is not valid according to Haneefa. 
According to the two difciples it is valid; lince a partition of property 
made in this manner is (by their doArine) valid; and partition of 
ufufruA is only a branch of partition of property. The argument of 
Himeefa is,' that there is a difference in the ufo and riding of one or 
of another quadruped, becaufe of the difference in riders, fome being 
expert and knowing in the art of riding, and others the reverfo. 
The fame difference of opinion alfo obtains concerning a partition of 
ufufruA, by rotation, with relpeA to me quadruped 1 — in oppofition 
to a Jlave', for a Have ferves according to hi$ own reafon, and will 
not fuffer a greater burden than he is capabl^of bearing, whereas a 
quadruped muft fubmit. 


F « 
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Partition of If a partition be made regarding the produce of a honfe, to this 

the idvin- tr o. i l « ®. . 

tage from a cttect, that the one partner Ihall let it out to rent for one or two 
ef^ld^by ' months, and enjoy the produce or rent, and that afterward,' tlic otiier 

l*'u!’ng?uo '*' manner, and enjoy the rent, Cuch a 

hire alter- partition is valid, according lothe Zdhir Rawdyat : but a fimilar agrcc- 
n»tely, Hient regarding a flave or a quadruped is not valid. The reafon of 
this diftinflion is, that in the cate of the Have or quadruped the equa- 
lity of the feveral (hares, which is a ncceffary condition, is loft, — 
whereas in the cafe of the houfe it is preferved ; for (laves and qua- 
drupeds arc changed and prejudiced by the lapfe of time and I'evere 
labour, and it is probable that their hire will be lefs the fecond than 
it was the firft turn, whereas a houfe may be fuppofed to continue in 
the fame ftate during both turns, and the rent may be equal. 


If it (hould happen that the rent of a. houfe is greater during the 
l^the^nent turn of one partner than in that of the other, they are both to parti- 
^ii^ly cipate in the excefs, or difference betwixt the one rent and the other, 
twMatiwm. fothat an cxa£t equality may be efFedled betwixt them. It is other- 
tvife where they make a partition refpeding the ufe of the houfe, and 
it afterwards yields a greater produce to the one in his turn than to 
the other, for as, in this cafe an equality has ftill been preferved in 
that w'hidh was the fubjedt of partition, (namely, the «/?,) the excefs 
of acquifition, received in return for the ufe, b immaterial, iince it 
frequently hajipens that there are two thbgs exadUy equal, and yet 
the return feteived for the one is greater than that received for the 
other. ' 


In a cafe of A PARTITION cohccming the rent of two houfes is likewife law- 
fhe'^van-^ ful, according to the Z&hir RanuSyei, for the fame reafons as have 
tagc iiom/«-» been afligned in the cafe of one houfe. If, however, one houfe yield 

hollies, tidi. 1 1 ’ 1 

ther party is a greater rent than the other, Ittll the partners do* not both fliarc in 
for any Mcef, cxccfs. Thc rcafoii of this diftindtion is that, in the cafe of two 
Mbw"' houfes, when a partition of their rents is tcaA&,feparatlon is the pre- 
vailing 
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vailing principle; becaufe as each partner enjoys the rent of his par- 
ticular houfe, at the lame time, it follows that each obtains the whole 
of his refpective rights, without leaving any part of them with the 
other, — whereas in a partition of the ufufruft of one houlc, the part- 
ners receive the rent by rotation, (that is, the one receives the rent 
the one month, and the other receives it the other,) and it may there- 
fore be faid that they fucceffivcly grant to each other a loan of their 
Ihares of the rent, — the partner who holds the fccond month lending 
to him who holds the firft month his lhare, or half of the rent for the 
jirft month, which he is again to receive out of the rent of the fccond 
month ; — and it may be alfo faid that during their refpedtive months 
each adls as agent for the other in receiving his lhare ; and when the 
other has received his lhare from the rent of the fecond month, if 
there be an cxcefs, it is divided betwixt them ; but if, on the con- 
trary, he be not able to recover the whole amount of his loan from 
the rent of the fecond month, (it being lei's than the hi ll,) the excels 
which is on the fide of him who held the hrft month muft be divided 
betwixt the partners, fo that a pcrfe«3: equality may be thus accom- 
plilhcd. 

According to the two difciples, a partition with refpeft to th’ 
hire of two Haves, made in the manner of the preceding cafe, is law- 
ful, as well as a partition with refpedl to the fervice and ufe of two 
Haves. Haneefa maintaining that it is not valid ; becaufe the dif- 
ference to be found in two Haves is greater than that which is to be 
found in one Have at two feparate periods. As, moreover, a parti- 
tion with refpedt to the g&in required from a Jingle Have, by rotation, 
is invalid, it follows that ftich a partition with refpedt to the gain ac- 
quired from two Haves is invalid a fortiori. Belides, a partition re- 
garding the fervice and ufe of Haves is admitted from neafity. Haves 
being of themfelves indivihble; but there is no necejjky in the 
cafe of the hire of Haves, as that is a thing which is capable ot divi- 
fion. In the cafe, moreover,^ of ferviccy it may not be requilite to 
. coulidec 
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confider matters ftriftly ; — whereas, in the cafe of hire (which is a 
money tranfhftion) matters muft be coiifidcred ftrlftly. Hence there 
is no analogy between the cafes, 

A partition A PARTITION of ufufruft Concerning the hire of two quadrupeds 

fromtwoq^- IS iiivaiid, according to Haneefay in oppoiltion to the two difclples. 
Urupeds. ' arguments ufed on both (ides are the fame as thofe which have 
been fet forth in the cafe of a partition of ufufruft concerning the ufe 
or fervice of a quadruped. 

A partition of If two partners make a partition of ufufrudl regarding an orchard of 

not bc^adc" Or a garden containing trees, in this manner, that each ihall 

with rega^ take a part and cultivate it, and enjoy the fruits produced from it,-— 
crr» if they make a partition of ufufru£l: regarding a herd of goats, in 
this manner, that each ihall take a certain number, and feed them, 
and enjoy the milk produced by them, neither of thefe partitions of 
nifufruft is valid; becaufe partition of ufufrufl regarding ufcy as well 
as partition of ufufrufl: regarding fervicey is admitted only from 
mecejfttyy as being unfubftantial and therefore incapable of divifion ; 
but, in the prefent inftances, the fruit and the milk, when once pro- 
duced, are capable of divifion, being things which .fubftantially exift, 
and therefore there is in thefe inftances no neceflity. The device 
here is for one of the partners to fell his (hare to the other, who may 
firft enjoy the fruit and milk, and afterwards, when the other’s turn 
is expired, his partner may again purchafe the whole, and enjoy the 
fruit and milk in his turn. Or, one may enjoy the produce of the 
other^s (hare in the manner of a hoan^ and afeertain the quantity 
thereof, for the loan of mdefinite things is lawful. 


HEDATA. 
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book XL. 

Of MOZAREA^ or Ck)MPACTs af CuixivATiow. 


OZAREA, in the language of the law, fignifies a compaft 
oetwixt two peribns, one being a proprietor of land, and the 
other the cultivator, by which it is agreed that whatever is produced 
from the land IhaU belong to both in fuch proportions as may be 
therein determined* 


Definition of 
the leiin. 


A COMPACT of cultivation is not valid according to Haneefa. ^ 

The two difciples m»ntain it to be valid ; becaufe it is related of the opimon" "nl 
prophet tlut he entered into fu<* a compaft with the people oi Khee- 
•*//•, by which it was agreed that they fhould manage the gardens 

^ and 
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and Imds of Khiel>'ii\ and enjoy one half of the fruits and grain pro- 
duced from them, an.i that they (hould give the other half to him. 
Belides', a comp;K‘^l of cultivation is, in fail, a compact of partncrlhip 
in regard to flock aisd labour, in this way, that one of the parties be- 
ing tl)e proprietor of tlie ground, and the other the tiller of it, the 
product is between them. — It is therefore valid from its analogy to a 
contract Mozaribat', for contracts of Mozdribat arc valid on a prin- 
ciple of conveniency ; lince, as it often happens that there are men pof- 
lefled of property who have not a capacity for trade or bufinefs, and 
again, that there arc others endowed with luch a capacity who have 
no property, it is therefore convenient that a contrad of Mozdribat 
be cltablilhcd betwixt them, by which means the defircs of both are 
accomplilhed ; and as the lame reafon fubfills in the cafe of compafts 
of cultivation, they are therefore valid as well as compafts of Alozd- 
ribat. It is otherwife where one man gives to another goats, fowls, or 
filk worms, to take care of, on condition that he who thus takes care of 
them fhall have one half of the produce and the proprietor the other 
half; for this is difapproved; becaufe as the care and management of 
the keeper has no cfFed in creating the produce, partnerlhip is there- 
fore not fufficiently eftabliflied in that inftancc. The arguments of 
Haneefa on this point arc threefold. Firs’T, The prophet has ex- 
prefsly prohibited Mokhdberd, which in the dialed of Medina has the 
fame iignification as Mozdred, namely, compads of cultivation. — 
Secondly, To make a compad of cultivation is to hire a labourer 
foi^part of that thing which is produced by his labour; it is there- 
fore, in cfFed, a Kajeez 'Tehdn, and as that is unlawful, fo likewife is 
this.— fignilics a miller or grinder 6 f wheat, and Kafeez a cup 
ufed for meafuring; Kafeez Tehdn therefore means to hire a perfon to 
grind wheat into flour, in confideration of a meafure of the flour for 
his hire.) — ^Tiiirdly, The rate of hire, in fuch cafes, is uncertain, 
^Vhen any produce is reaped; or it is annihilated when no produce is 
reaped ; and in either cafe the hire is invalid. With refped, more- 
ovcr« to the tranfadion which paflled betwixt the prophet and the 

people 
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people of Kheebir^ it was not a compaft of cultivation, but was ratlier 
in the nature of a tributary revenue, allowed to be paid in kind, as an 
indulgence or compromife. As cornpafl:s of cultivation arc thus 
deemed invalid hy Haneefa^ it follows that, (agreeably to his doctrine,) 
where the labourer waters, tills, and lows the land, and it neverthe- 
Icfs proves unproejuftive, he is entitled to the cuftomary rate of hire 
adequate to his labour, lince (according to Haneefa) the compail of 
cultivation is, in efFe£l, as an invalid hire. This is where the feed 
fown is furnilhed by the proprietor of the ground ; for if the feed be 
furnilhed by the cultivator, he is liable for the rent of the land at the 
cuftomary rate: — and if, in either cafe, any produce be reaped, it be- 
longs to him who fupplied the feed, fiiice it is an increafe from his 
property; — and the other, if he be the cultivator, is entitled to a 
rate of hire adequate to his labour, — or, if he be the proprietor of 
the ground, to an adequate rent for his ground. In the prefent 
times, however, the adjudication of the courts is given according to 
the doftrine of the two difciples, both becaufe compafts of cultivation 
are convenient to mankind, and allb becaufe they have become every 
where cuftomary. 

• 

The following conditions are ellential to the validity of a com- 
paft of cultivation. 1. That the ground be capable of cultivation, 
for otherwife the objedt of the compad); cannot be accompliftied. — 
II. That the proprietor of the ground and the manager be both qua- 
lified to make fuch a compadl ; that is to fay, that they be both in 
their right reafon, of age, and converfant in fuch compadts; for un- 
Icfs the parties be fo qualified no compadl whatever is valid. III. That 
the period or term be expreffed ; for fuch a compadl is in the nature 
of an agreement, either for the ule of the ground^ (as when the cuhi- 
vator fupplies the feed,) or, for the ufe of the labour^ (as when the 
feed is fupplied by the proprietor of the ground ;) .and the determi- 
nate ufe of either can be afeertained only by the period. IV. That 
it be exprefsly ftipulated by whom the feed is to be fupplied, in order 
VoL. IV. ^ G that 
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that the fliare 
of ihc 0/ifer 
party be cjt- 
prciled^ 


that the land 
be delivered 
up to the cul- 
tivatorj 


that both 
parties parti- 
cipate in the 
pioduce^ 


and that the 
particular 
iceds be men- 
tioned. 


that the grounds of the compact may be known ; — in other words, in 
order that it tnay be known whether it is founded on the ufe of the 
labour y or on the ufe of the landy and that no fource of difpute may 
remain. V. That the particular ihare which is to fall to him who 
docs not fupply the feeds be expreffed; for in confequence of the 
agreement he is entitled to a Ihare; and it is requilite . that the pro- 
portion be determined, becaufc a thing which is unknown cannot be 
ellablilhed by the compaA, notwithftanding a Ihare be in general 
terms ftipulated. VI. That the proprietor of the land deliver up the 
land' to the cultivator, in order to the cultivation of it ; and that he 
himfelf abftain from any management or enjoyment of it ; infomuch, 
that if it be ftipulated in the compa£l; of cultivation that he alfo (hall 
manage, the compa£t is null, becaufe of the invalidity of fuch ftipu- 
lation. VII. That both parties participate in the produce of the 
ground after it is reaped ; for a compa£t»of cultivation is ultimately a 
compaif^ of partnerlhip; wherefore every (Upulation repugnant to 
partnerlhip invalidates the compaft. (For example, if a precife 
quantity of the produce be (lipulated for one of the parties, it is in- 
valid; (ince, as it is uncertain whether fo much will be produced, 
the partnerihip is therefore defeated.) VIII. That the particular fpe- 
cies of feed, iuchr as wheat, barley, &c. be exprefled, in order that 
the fpeqies in which the hire of the labourer is to be paid may be 
known. 


orcompaAs COMPACTS of Cultivation, (according to the two difciples,) are 
found^ip" of foor different kinds I. Where the ground and the feed are fupplied 
tions are va- by the One, aiid the cattle, and the labour by the other and this is 
' ' lawful, for the cattle are confidered as implements of labour, and the 

cafe is therefore fimilar to that of a . man hiring a taylor to few his 
robe with his (the taylor’ s) own needle. II. Where the ground 
alone is fupplied by one of the parties, and the labour, feed, and 
cattle by the other : — and this al(b is lawful ; for in this cafe the la- 
bourer has hired the ground for a known proportion of its produce; 

6 and 
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and it is therefore lawful, in the lame manner as if he had hired «m- 
rented it for a certain number of iirms. III. Where the ground, the 
feed, and the cattle, are fupplied by the one, and the labour alone by 
the other : — and this likewifo is lawful ; for in this cafe the proprie- 
tor of the ground hires a labourer to work with implements belong- 
ing to him (the hirer) ; and it is confequently analogous to the calc 
of a man hiring a taylor to few his robe with his (the hirer’s) needle, — 
or, to that of a man hiring a labourer to dig with his (the hirer’s) 
hoe. IV. Where the ground and cattle are fupplied by one of the 
parties, and the feed and labour by the other. — ^’rhis is not valid, ac- 
cording to the Zdhir Rawdyet : — ^but it is reported from yd6oo Toofaf 
that this alfo is valid ; for as, if it .were agreed that both the cattle 
and the feeds Ihould be fupplied by the proprietor of the land, it 
would be valid, it is in the feme manner valid where he fupplies the 
cattle only ; being, in faA, the fame as where the cattle are fumilhed 
by the cultivator. The reafons on which the opinion in the Zdhir 
Rawdyet is grounded are, that the ufo of cattle is difierent in its 
nature from the ufe of ground\ for the ufo of ground arifes from a 
ftrength in the foil which occafions vegetation, whereas the ufe of 
cattle confifes in their fitnefe for labour : thefo two things, there- 
fore, not being of the feme Ipecies, the ufe of the cattle cannot be a 
dependant on the ufo of the ground. It is otherwife where the cattle 
are fupplied by the cultivator; for the ufe of cattle and the ufe of a 
cultivator or labourer are of the feme fpecies, the produdt being 
equally derived from the work of both. 

It is here proper to remark, that befides the four Ipccies of com- and two ai« 
pa£ts of cultivation above enumerated, there are two more, which 
are, however, invalid. I. Where it is ftipulated that the feed fliall 
be fupplied by one of the parties; and the ground, the labour, and 
the cattle, by the other ; which is invalid, becaule the Jixth condifion 
before-mentioned is not found in it. II. Where it is ftipulated that 
the feed and cattle fliall be furniflied by one of the parties, and the 

G 3 ground 
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ground and labour by the other ; which is likewife invalid, for the 
fame reafon. In both thefe cafes the produce of the land (according 
to the one opinion *), belongs to him who fupplied the feed, upon 
the fame principle that it belongs to him' in any other cafes of com- 
pass of cultivatioji which are invalid. But according to the other 
opinion f , the produce belongs to the proprietor of the land ; and he 
therefore (lands (as it were) as merely a borrower of the feed of which 
he has obtained pofTeflion by its being fown in his ground. 

Compacts of cultivation are not valid unlefs the period of their 
duration be known ; — nor unlefs the produce of the land be indefi- 
nitely participated between the parties, (fuch as in a third, a fourth. 
See.) in order that partnerlhip may be eftablKhed betwixt them. If, 
therefore, it be (lipulated that cither of them in particular (hall re- 
ceive a certain number of meafures of grain from the produce of the 
ground, the compadt is null, as in this cafe partnerlhip is defeated, 
(in other words, is not eftablKhed,) fince it is polfible that no more 
may be produced from the ground than what is thus (lipulated to one 
of the parties and the cafe is therefore fim'ilar to that of two men 
concluding a contrad; of Mozdribat, in which it* is (lipulated that one 
of them (hall receive a certain number of dirm. 

In the fame manner alfo, compafls of cultivation are invalid where 
it is (lipulated that he who fupplies the feed (hall receive an equal 
quantity of grain from the produce of the ground, and that the. red 
(hall be divided betwixt the parties ; — for, in cafe the produce exceed 
the quantity of feed, a dipulation of this nature defeats the partner- 
lhip with refpeft to that particular quantity ; or, with relped to the 
wMe, in cafe the produce (hould not exceed the quantity of the feed. 
A dipulation of this nature, moreover, is fimilar to where the parties 

* The opinion of Hantfft, as before ftated. f The opinion of the two difciples. 
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rfgrce, regarding tribute-land, that the reft of the produce fliall be 
divided after dedu(fting the tribute. It is otherwife where two men 
agree that one tpnth of the produce fhall go to one of the parties, and 
that the remainder (hall be divided betwixt both ; for a ftipulation of 
this nature docs not defeat partnerftiip, bccaufc the remaining nine- 
tenths ftill continue participated between the parties ; whence this i> 
fimilar to a ftipulation, regarding tithe-lands, that “ after deducing tlio 
“ tithe, the remainder (hall be divided betwixt the parties.” 

In the fame manner a4fo, a compaft of cultivation is invalid if it 
ftipulate that whatever is produced on a particular fpot, (fuch as on 
the banks of a rivulet,) fliall belong to one of the parties, and that the 
remainder of the produce of the whole ground fliall be divided be- 
twixt both; for fuch a ftipulation defeats partnerfliip, fince it is 
pofliblc that nothipg may be produced except upon that particular 
fpot : — and it is in like manner invalid where it is ftipulated that the 
produce of one fpot of ground fliall go to one of the parties, and the 
produce of another fpot to the other. 

In the fame manner alfo, a compaft of cultivation is invalid 
where it is ftipulated that the one fliall get the ftraw, and the other 
the grain ; for it is pofliblc that nothing may be produced but ftraw : 
and it is equally invalid if it be ftipulated that the ftraw fliall become 
their joint property, and that the grain fliall belong to one of them 
only ; for here a partnerfliip is not eftabliflied with rcl'pcvft to the.^/W<^, 
which is the particular objeft of cultivation. 

If it be ftipulated, in the compaift of cultivation, that the grain 
fliall be divided equally betwixt the parties, and no mention be made 
of the ftraw, ftill the compaft is valid^ becaufe a partnerfliip is ftipu- 
lated in that thing which is the chief objedt of cultivation ; and in 
this cafe the ftraw will belong to him who fupplied the feeds, as of 
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and it may be 
fiipulattd to 
go to him ; 
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compafl 
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that the ftraw is the produce. (The Sbiekbs of Balkh * are of opi- 
nion that the ftraw (hould alfo be divided equally betwixt the parties; 
becaufe fuch is the ufual praftice when no mention is made of the 
ftraw ; and alfo becaufe as the ftraw is fubordinate to the grain, it 
fliould, as well as the grain, be held in partnerft^ip.) 

If it be ftipulated that the grun lhall be divided equally, and that 
the ftraw (hail go to him who fupplied the feed, it is valid; becaufe 
this is conliftent with the fpirit of compacts of cultivation. If, on 
the contrary, it be (Hpulated that the ftraw (hall go to him who did 
not fupply the (eed, it is invalid, as fuch a ftipulation defeats the 
partner(hip in cafe nothing but ftraw (hould be produced. The dif- 
ference betwixt thefe two cafes is, that the perfotl who did not fup- 
ply the feed has no other claim to the ftraw than what he acquires 
from the ftipulation, whereas he who fupplied the feed has a right to 
the ftraw in confequence of its being the produce of his feed ; and 
whether the ftraw be ftipulated to him or not his right to it holds 
equally good. 

When a compa£t of cultivation is valid, the produce of the ground 
is the joint property of the parties, in fuch proportions as they may 
have (lipulated, fuch as an half, a third, or the like.— If, on the 
contrary, nothing be produced, the cultivator is not entitled to any 
thing ; for he has a right only to a (hare of what may be produced. 
It is othervvife where the compaA of cultivation is invalid ; for in that 
cafe an adequate hire falls due upon the per/oa [of one of the parties,] 
not upon the produce ; and the perfon is not abfolved by a failure of 
produce. 

When a compad of cultivation proves invalid, the croplbelon^ 
to him who furni(hed the feed, it being the produce o( his property. 


* BaOth is a city in Turan, 


BchdeSy 
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Befides, the other has no right therein except what he acquires in Hd. the pro- 
virtue of exprefs conditions in the compaA ; and where that proves him wITfur-" 
invalid, it follows of courfe that the entire crop belongs to the perfoa. 
who fupplied the feed. •‘'“f P»«y. 

If the feed be fupplied by the pfoprietor of the ground, the culti- 
vator is entitled to a fuitable hire for his labour, provided it do not ex- gets wages 
ceed what he would have received in conlequence of the conditions ,^g 
of the compact ; becaufe, in fubferibing to thefe conditions, he con- “nd«f '•>* 
fented to relinquilh his right to the cxcefs. This is the law, as laid *®”**®’^ 
down by the two elders. Mohammed maintains that he is entitled to 
a fuitable hire, to whatever amount ; for as the mafter of the land has 
obtained his fervices in conlequence of an invalid compact, he is of 
courfe liable for the value thereof, fervice not being of the clafs of 
fimilars ; — ^as has been fully explained in treating of Hh e, 

If the feed be fupplied by the cultivator, the proprietor of the or.ifthe^j^ 
ground is to receive a fuitable rent for his ground, whether there be gJiu^d °an'*' 
■ any produce or not. The reafon of this is, that as the cultivator has *j*J*‘*“*' 
acquired the ufe of the ground in confequence of an invalid compad, 
he ought therefore to rellore the ufe itfelf; but that being impolfible, 
and there being no Jimilar in which he might make a return, it is 
therefore incumbent that he make a return in the value to an amount 
not exceeding what the other would have received in virtue of the 
Aipulations of the compad. This is the dodrine of the two elders. 

Mohammed is of opinion that he mult pay an equivalent whatever it 
may be. 

If the cattle be provided by the proprietor of the ground, lb as (and aife an 
that the compad, (according to the Zdhir Rawdyet,') becomes inva- 
lid, the cultivator is in that cafe liable for a fuitable hire on accouht iffnppHcdby 
both of the cattle and the ground; — and this is certainly jull ; lince 
the cattle are equally included in the coiitrad of hire, (the compad 
. of 
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of cultivation being, in fa£t, a Contrail of hire In this inftance ;) and 
the ufe of the cattle and the ufe of the ground are ufes of different 
kinds. 

Where the proprietor of the ground, in confequence of having 
fupplied the feed, is entitled to the produce, he may lawfully, on the 
compaft proving invalid, enjoy the whole^ fince it was yielded from 
grpund which was his own property. If, on the contrary, the cul- 
tivator^ in confequence of having fupplied the feed, be entitled to the 
produce, he is to referve for his own ufe a quantity equal to the feed 
he fupplied, and alfo a quantity equivalent to the rent he is to pay to 
the proprietor of the ground, — and the reft of the produce he muft 
apply to charitable purpofes ; bccaufc the produce fprings from the 
feed, but grows out of the ground, whence his right to the ufe of 
the ground is invalid^; and as invalidity in regard to the ufe occafions 
a bafenefs in regard to the product, it follows that what remains with 
him as a return is lawful to him, and that every thing elfc muft be 
beftowed in alms. 

Where two men enter into a compaft of cultivation, and he who 
was to fupply the feed afterwards retradls, previous to the fowing, 
the Kaxee muft not compel him to abide by the compaft, becaufe he 
cannot abide by it without fuftainingan immediate lofs from the fow- 
ing of his feed, and the cafe is therefore fimilar to where a man hires 
another to break down his houfe, in which iuftance, if the hirer were 
to retrafl, the Kdzee could not compel him to abide by his agreement. 
If, on the contrary, the party retradl who was not to fupply the 
feed, the Kdzee may compel him to fulfil the compaft ; for in, lb 
doing he does not fuftain any lofs; and compadls of cultivation, like 
compafts of hire, are binding, unlefs when feme plea can be alleged 
fufficient to diflblve compass of hire, in which cafe a compadl of cul- 
tivation is alfo diflblvcd. 


If 
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If the proprietor of the ground, being to furnifh the feed, fliould and \f the 
retradl, after the cultivator has tille^ the ground, the cultivator is Ihe^groupj* 
not entitled to receive any thinjr for the work he has performed, 

Some, however, are of opinion, that although, in point of law, there is not entitled 
be no compenfation due to the cultivator, ftili, in point of confcience, 
it is incumbent on the proprietor of the ground to fatisfy the 
cultivator for the work he has performed, as he has been deceived in 
this iiiftance. 


When one of the parties dies, the compact of cultivation, like The compaa 
compatSVs of hire, becomes diilblved. (The reafoii 'of this is fully on^thedcccafc 
fet forth in treating of Hire.) ^ 


If a man give up a piece of ground to another for a term of three 
years, and afterwards, when the firft year's crop has begun to grow, 
but is ftill unfit for reaping, the man die, the ground, in this cafe, 
remains in the hands of the cultivator until the crop be fit for reaping, 
and the produce is then divided according to the conditions of the 
compadl ; — and the compaft is diflblved with rcfpcdl to the remaia- 
’ng two years of the term ; becaufe analogy would fuggeft that it dif- 
:ontinues even for the JirJl year, as the duration of a compaft depends 
Ml the duration of the parties ; but it is continued throughout the JirJl 
rear, in order to the prefervation of the rights of both parties, (that 
s, the cultivator and the heirs of the proprietor,) fince, if it were to 
lifeontinue, the cultivator would fuftain an injury. It is otherwife 
n regard to the fecond and third years, bccaufe in the difcontinuance 
if the compaf); for thofe years no injury is fuftained by the cultivator ; 
ind accordingly the compa£k is diflblved for thofe years, agreeably to 
uialogy. 


If the pro- 
prietor of the 
ground die* 
when the 
crop has ap- 
peared, the 
compact is 
diflblved at 
the end of 
that year ; 


If the proprietor of the ground die after the cultivator has but if he die 
ploughed the land, and dug rivulets for watering it, but previous to 
the crop appearing, the compact is diflblved, fince in fuch cafe the immedUtely. 
VoL. IV. H diflblutioa 
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di{!blution of it is not injurious to the cultivator's property. (It is 
otherwife where the proprietor of the ground dies after the crop has 
begun to grow, and appears like grafs ; for in that cafe the compaA 
is not diflblved, as the cultivator would then be injured in his property 
by the dillblution of it.) In this tafe the cultivator is not entitled to 
any thing for his labour ; becaufe the ufe of a perfon’s fcrvicc cannot 
be appreciated but by a compaA; and when the compaA becomes 
null, the eftimation of the fervice no longer remains. 

It is lawful for the proprietor of the grt^nd to dillblve the corn* 
paA, in cafe he have occafion to fell the ground to difeharge confider- 
able debts which he may have incurred, for this is a pretext, which 
he may avail himfelf of, in the fame manner as in H/r#*; — and in 
this cafe the cultivator has no right to claim from him any cxpeuce 
which may have attended the tilling of the land, or the digging of 
drains ; becaufe fervice is not appreciable but in confequence of a 
compaA; and as the price fet bn the fervice, in the prefent infeance, was 
upon the fuppoiition of a produce, it follows that upon tjie produce 
being prevented, the cultivator is not entitled to any thing. If, how> 
ever, the crop have begun to grow, although it be ftill unfit for reap- 
ing, the land muft not be fold for the payment of the proprietor's 
debts until the grain be ready to cut down ; becaufe if the lands were to 
be fold, under fuch a circumftance, the fale would be injurious to the 
right of the cultivator ; whereas, by waiting until the crop is ready, it 
only occafions a fmall delay in the payment of the proprietor's debts, 
which is the lighter evil of the two. The muft alfe, in this 

cafe, enlarge the proprietor, if he have been imprifened on account of 
his debts ; for it being unlawful immediately to fell the lands, the 
proprietor, in delaying to pay his debts, is guilty of no iojuftice, and 
imprilunment is intended as a retribution for injuftice. 


* See Vo]. III. p. 369. 


If 
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If the term of the compa^ of cultivation (hould expire before the Ruirj in cafe 
crop be ready for cutting, the cultivator muft pay to the proprietor of paa expiring 
the land a hire or rent for his [the cultivator’s] proportion of the 
ground until the crop be rifte; and in the mean time any work to*cut!'‘’^ ^ 
which it may' require jnuft be performed by both parties according 
to their refpeAive proportions. The realbn of this is, that in thus 
prolonging the compact, and ordaining the payment of a rent, a re> 
gard is paid to the beheiit and intereft of both parties, wherefore it is 
neceflary that it (hould be prolonged : — and it is alfo neceflTary that 
both (hould bear their proportions of the work or expenccs ; becau(e 
the compa£l: which they entered into is expired, and the crop remains 
their joint property, and in cafes of joint property the work is incum- 
bent on both parties, in the fame manner as the fubdftence of a 
partner(hip (lave. (It is other\(ri{e where the proprietor of the land 
dies whilft the crop is yet green ; for in that cafe it is incumbent on 
the cultivator to perform the whole of the work that may be re- 
quired ; becaufe in fuch an event the compact is continued during the 
remainder of its t^rm : and it [the compaft] obliges the cultivator to 
fuftain the whole burden of the work whereas, in cafe of the 
term of the compact: expiring, it is no longer binding, and therefore 
the cultivator alone is not obliged to perform the work.) If, there- 
fore, either party incur any expence after the expiration of the term, 
without Confulting the other, or without an order from the Rdzee^ 
he muft bear it himfelf, as he had no right of himfclf to fubjed the 
other to any charges. ^ . 


If, in the example above recited, the proprietor of the land (hould 
be dehrous of taking the crop (which is ftill green) after the expira- 
tion of the term of the compaA, yet he muft not be allowed to do (b, 
becaufe it would be an injury to the cultivator. If, on the contrary, 
under the fame circumftance, the cultivator be delirous of taking the 
green crop, the proprietor of the land has three things in his option ; 
for he may cither pull up the crop and divide it, or he may keep it 
iltogcther and make an allowance to the cultivator, equivalent to his 

H 2 (hare 
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(hare of it ; or he may take care of the crop until it be fit for reaping, 
in which cafe he may deduct from the fharc of the cultivator the 
amount of the cxpence incurred on that account ; — becaui'c if the 
cultivator (hould chufe to defift from labouring, on th^ expiration of 
the term of the compad, he cannot be compelled, lince it is pro- 
longed with a view to his benefit, which he himlelf has forfaken ; 
and no injury is occafioned to the proprietor of the ground, as he has 
three modes in his option, by either of which injury is prevented. 

If the cultivator (hould die after the crop has begun to grow, and 
his heirs Ihould offer to continue the cultivation until it be fit for 
reaping, and the proprietor of the land Ihould not confent, in this 
cafe they are neverthclefs authorifed .to continue the cultivation, as 
the proprietor will fuftain no injury thereby ; but they are not entitled 
to any hire or wages, as the compa£k is continued with a view to 
their benefit. If, on the contrary, the heirs Ihould defire to pull up 
the crop, and not to continue to cultivate, they cannot be compelled 
to continue to cultivate, for the reafon above afligned; but the 
proprietor of the ground has in his option the three modes already 
recited. 

■ The expence of cutting down the crop, of carrying it to the 
ftack, ofthralhing it, and of cleaning the grain from the ftraw, falls upon 
both the parties in proportion to their fevcral Ihares. If, therefore, 
they were to ffipulate in the compSfl that the expences (hall fall on 
only one of them, the compadt would be invalid. In Ihort, all the 
above mentioned charges muff be fufiained by both parties in propor- 
tion to their feveral (hares, and not by any one of them in particular ; 
becaule, when the crop is ready, the objeft of the compa^ being ac- 
complKhed, the compact itfelf is at an end ; and as the crop remains the 
joiut property of the parties, and no compad or ftipulation is left in 
force betwixt them, it follows that any expences which may be after- 
wards required on account of their joint property ought to fall upon 
both. Befides, if they ftipulate that thofe expences (hall fall on one , 

. of 
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of them only, fuch a ftipulation is inconfiftent with the true fpirit of 
the compaiD', as it tends to the advantage of one party over the other; 
and all ftipulations having fuch a tendency invalidate the compa»5l it- 
iclf, in the fame manner as a ftipulation by which the cultivator 
bound to carry the grain, or to grind it into Jlour. Aboo Toofaf \%, 
however, of opinion that where the parties agree that the operations 
above-mentioned lhall fall upon the cultivator, it is lawful, becaufc 
of cuftom. The (ages of Balkh concur in this opinion; and the 
Shims-al- Ayma obferves, that this doftrinc is authentic, and that the 
pradlice prevails in his country. In fine, every operation of agricul- 
ture, previous to the maturity of the crop, (fuch as watering and 
watching it,) falls upon the cultivator; and every fubl’equent opera- 
tion requifite until the partition, (fuch as reaping, &c.) falls equally 
upon both ; and, laftly, every operation that is neccllary after the 
partition, (fuch as carrying, watching, &c.) falls upon each of them 
leverally, for their rel'pe£tive (hares. 

The foregoing rule holds good, al(b, in cafes of Mofakdt, or com- 
pass of gardening ; that is to fay, all operations previous to the 
maturity of the fruit, fuch as watering, grafting, and watching the 
trees, fall upon the gardener; and all fublcquent operations, fuch as 
gathering the fruit, and watching it, previous to a partition, fall 
upon both. If, therefore, it he fettled betwixt the parties that the 
trouble of gathering the fruits (hall (all upon the gardener, it is dif- 
approved, according to all our doftors, as being uncuftomary; — and 
all operations, after partition, muft be performed by each with relpetSl 
to his own (hare. 

If, in compacts of cultivation, the parties lie defirous of cutting 
down the crop whilft it is young, — or, in compafts of gardening, of 
pulling the dates whilft they are four or moift, the labour of tbefe 
operations falls upon both, for the intention and defire of performing 
them terminates the compaift, in the fame manner as if the crop or 
dates had arrived at maturity. 


Gen^r.!! nil*** 
In cum pad), 
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Of MO SA KAT^ or Compacts of Gardening*. 


J^OSAKAT^ in the language of the law, fignifics, a compaft 
entered into by two men, by which it is agreed that the one 
(hall deliver over to the other his fruit-trees, on condition that the 
other (hall take care of them, and that whatever is produced fhall 
belong to them both, in the proportions of one half, one third, or 
the like, as may be ftipulatcd. Haneefa alleges, that a compaA of 
gardening, flipulating an indefinite proportion of the produce, fuch as 
an^ halfj or a third, is invalid. The two difciples, on the contrary. 


* Applying, more particularly, to the plantation and culture of dati and other fruit- 


trees. 


oaaintain 
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maintain that it is valid* provided a term or period be exprefled; and 
this is approved. It is to be obferved, that compacts of gardening 
are frequently termed Mamilat as well as Mofakdt\ and the fame 
laws hold with refpe£t to them as thole which have been laid down 
with to compacts of cultivation. 

(Shafei is of opinion that compacts of gardening are valid ; and 
that compacts of cultivation are only lb, where they happen in fub- 
ordination to the former ; as, for example, where the fruit trees grow 
in fertile and clean ground, which is watered for the nourifliment of the 
trees, and the proprietor of them direds the cultivator to fow a crop 
on the ground on condition that he fhall get a lhare, fuch as one half of 
the produce. The reafon he alltgns is, that the original thing, in this 
point, is a contract of Mozdribat', and to that a compadt of gardening 
bears a nearer refemblance than a compact of cultivation ; for as, in 
compadts of gardening, the partncrlhip fubfiHs in the produce ^ and not in 
the principal things (namely, the trees^') fo in contrafts of Mozdribat the 
partncrlhip fubfifts in the produce or profit, and not in the principal or 
flock ; — whereas, in compadts of cultivation, if it be agreed that a part- 
nerlhip fliall exiA in the produce, and not in the principal, (namely, the 
feed) — in other words, if the parties agreethat the one whofurnilhed the 
feed lhall receive an equal quantity of feeds from the crop, and that the 
remainder (hall belong to them both, the compadl is invalid. — As, there- 
fore, compadls of gardening bear a nearer refemblance to Mozdribat 
than compadls of cultivation, it follows that they are the primary ob- 
jedl, and that compadls of cultivation are lawful only as a dependant ; 
like a right of drawing water, which cannot be fold feparately, but 
is included, fubordinately, in the file of the land ; or like a moveable 
article, (fuch as the furniture of a houl'e,) which cannot be feparately 
appropriated in Waj^^ but is included in the appropriation of the houi'e 
or ground on which it Aands *.) 

* It would appear that this opinion of Shafei is introduced merely for the purpofe of 
elucidatioD, as it is not oppofed to any different opinions, and his dodlrines are feldom ad- 
duced in practice by the followers of Ake. 
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The fpeciiication of a term is requifite in compafts of gardening, 
by analogy, in the fame manner as in compafts of cultivation, the 
one being, in reality, a contra£t of bire^ the lame as the other. Ac- 
cording to a more favourable conftruAion, however, compacts of 
gardening are lawful without any fpeciiication of a term. Thus, if 
two men enter into a compafl, by which it is agreed that the one 
Ihull deliver his date trees to the other, who lhall water and nourilh 
them until they produce fruit, and it become ripe, and no particular 
period (I'uch as ^ y ear ^ or the like) be fpeciiicd, the compafl: is never- 
thelefs valid, and continues in force with refpeft to the firft fruit that 
may be produced ; for the fcalbn for producing and ripening fruit is 
known, .and feldom differs mucl^. In the fame manner alfo, if two 
men enter into a compad, and agree that the one lhall deliver to the 
other the roots of Ihrubs, which are in the ground *, and that the 
other lhall water sind nourilh them until they yield ripe feed, to be 
lhared between them, without mentioning any term, ’the compad 
is neverthelefs valid, and takes place, with refped to the firft feed 
that lhall be produced and arrive at maturity ; becaule as feed is of 
the fame nature as fruit, the period of its maturity being equally 
known, it is, thetefore, needlefs to fettle any limited time. It is 
otherwife with regard to compads of cultivation, which are invalid 
unlefs a period be fettled ; becaule the time of commencing the cul- 
tivation differs greatly, fome crops being fown during the autumn, 
fomc during the winter, and others during the fpring; and as there 
is thus a difference in the time of beginning the cultivation, the period 
of its ending cannot be known, for the ending depends on the be- 
gwming. It is alfo otherwife in cafes of gardening, where one man 
delivers to another his young trees newly planted ; for in that cafe 
the compad is not valid unlefs a period be fixed, it being very uncer- 
taiiv when the trees may arrive at that ftage in which they are capable 
of bearing fruit, as that is a circumftance which depends on the 


* Meaning fuch vegetables as renovate from the root every fealbn. 

ftrength 
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ftrength and fertility of the foil. It is alfo othcrwife where a man 
delivers to another his da^c garden, or his herb roots, dcfiring him to 
water and nourifh them always until they die, or until their roots be 
pulled, and their vegetation be thereby terminated, — or where he lets 
no bounds whatever to the duration of the compact with rcfpedl to 
the herbs ; for in this cafe the compaifl is invalid, its period being 
uncertain, becaule herbs giow as long as their roots are fullered to 
remain in the ground. 

If the parties, In a compaft 6f gardening, fettle a period during 
which it is certain that the trees cannot bear fruit, it is invalid ; be- 
caufe the objc£l: of fuch a compact, which is a partnerftip in the pro- 
duce, is thus defeated. 

If the parties fettle a period during which the trees maj bear fruit, 
although they be frequently /ater in bearing, it is valid, bccaufc the 
object of the compaft is not to a certainty defeated in this inflance. If, 
therefore, the trees bear fruit within the preferibed term, it belongs 
to them both in. the proportions which they may have previoufly 
fettled ; or, if they fhould not yield fruit until after it is expired, the 
gardener is entitled to a fuitaWe hire for his labour, becaufe the com- 
pa£l has in this cafe been rendered abortive by the error of the parties, 
in fixing a period too ftiort for the trees to yield fruit, and which in- 
validates the compact in the fame manner as if it had bden known to 
be too fliort at the beginning. It is otherwife, however, if the trees 
afterwards yield no fruit; for in that cafe it is fuppofed owing to a 
blighty and not to the fliortnefs of the period, that ihe compart proves 
abortive : the compart therefore holds good, and neither of the parties 
is entitled to receive any thing from the other. 

• 

Compacts of gardening arc lawful with refpert to date trees, 
vines, &c. and alfo with refpert to herbs and roots. According to 
the firft opinion of Sbafei. they are lawful with refpert to date-trees 
Vot. IV. I a.id 
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and vines only ; becaufe the validity of fuch compafls is founded on 
the fcntence of the prophet regarding Khcebir, which is confined 
folely to thefc two. I'he argument of our dodtors- is, that the vali- 
dity of fuch compacts is founded on tlicir utility, and confequeutly is 
eftablifhed regarding other things as well as dates and vines ; — and in 
anfwer to Shqftif it is obferved, that the fentence of the Koran re- 
garding Kbtebir does not admit of ib confined a conftruftion ; for the 
inhabitants of that country cultivated all kinds of trees and herbs. 

The proprietor of the orchard cannot difTolve the compaft unlefs 
he have fome plea for lb doing, luch an when the claims of his cre- 
ditors oblige him to fell it. In the lame manner alfo, the gardener 
’cannot ceafe'to work, and thereby diflblve the compaft unlefs he ad- 
duce fome plea, fuch as ficknefs.. It is otbcrwifb in compafls of 
cultivation; fisr (as has been already obrerved)> in thofe inllances the 
party who fupplies the feed is at liberty to dil&lve the compafl at any 
time previous to the Ibwing. 

If two men enter into a compadi of gardening, to this effedt, that 
the one (hall deliver over to the other his date orchard, at a time when 
the fruit has already appeared,, but is ftill very fmall, and may, by 
watering and proper care, become full and large, it is valid ; — where- 
as, if the fruit were arrived at perfedlion, and Were incapable of being 
further improved by care, it would be invalid. In the fame manner 
alfo, if two men enter into a compadt of cultivation, by which it is 
agreed, that the one (hall deliver over, to the other his crop, being 
yet green, and unfit for reaping, thecompadl is valid; whereas if the 
crop be fit for reaping it is invalid. The reafon of this is, that the 
labourer is entitled to a (hare of the produce on account of his labour; 
but if the compadl were to hold good when his labour can have no 
eftedt, he would be entitled to a fhare without labour, and this is not 
admitted in the law. 


When 
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W HEN compass of gardening arc Invalid, the gardener is entitled 
to fnitable wages, as an invalid compafl of gardening is equivalent 
to an invalid contrad; of hire, and therefore refcmbles an invalid corn- 
pad of cultivation. 

If, inacompad of gardening, one of the parties fhould die,, the 
compad becomes null, becaule it is in reality a contrad of hire. — If 
the owner of the orchard die whilft the fruit is yet green, the gar- 
dener may continue to work as ufual until it be ripe, notwithftanding 
the diilent of the heirs.— (This proceeds upon a favourable conftruc- 
tion; for by continuing the compad, the' gardener is prevented from 
fufFering an injury, and none is occafioned to the h«rs.)— But if the 
gardener Ihould rather chufe to fubmit to the injury, the heirs have in 
that cafe three things at their option; — in other words, they may 
cither divide the green fruit, agreeably to the proportion ftipulated,— . 
or, they may keep the whole of the green fruit, and pay to the 
gardener the value of his proportion,— or, laftiy, they may take care 
of the fruit until it be ripe, and expend fuch fums as may be neceflary 
for that purpofe, and afterwards recover a proportionable part of the 
expence from the fhare of the gardener;— for the gardener is not at 
liberty to occaiion an injury to the heirs. 

Ip the gardener die, his heirs may continue to work, although the 
proprietor fhould not confent thereto, becaufe it tends to their mutual 
benefit. If, on the contrary, the heirs of the gardener decline work- 
ing, and rather chufe to gather the fruit whilft it is ftill green, the 
proprietor of the orchard has the three things in his option, as men- 
tioned above. 

Ip both the parties die, the heirs of the gardener may continue <0 
work ; for as, if the gardener had lived, and the proprietor of the 
orchard had died, he [the gardener] might have continued to work, 
.it follows that his heirs, as being his fubftitutes, have the fame thing 

I 2 in 
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in their option. If, however, they fhould decline it, the heirs of the 
proprietor are in that cafe at liberty to purfue cither of the three ways 
above mentioned. 


Rules in cafe 
of the com- 
pa£l expiring 
whild ihe 
fruit is yet 
gieeii. 


If the term of the compaft (hould expire whilft the fruit is ftill 
green and unripe, the gardener may continue in his employment until 
it become ripe; and in this cafe he is not liable for any rent on account 
of the trees, the letting of trees being unlawful. It is otherwife with 
refpe<£l: to- compa£l:s of cultivation ; for if their term expire whilft the 
crop is yet green, the cultivator may continue to work until it be fit 
for reaping, — ^but he is liable for the rcitt of the ground, the letting of 
ground being lawful. 


If the term of a compa^ of gardening expire at a time when the 
fruit is ftill green, the gardener alone is obliged to perform the reft of 
the work ; whereas, on the contrary, if the term of a compaift of cul- 
tivation expire at a time when the crop is ftill green, both parties are 
obliged to work until the crop.be brought to maturity. — The reafon of 
this diftindiion is that^;'in 'compacts of cultivation, the cultivator being 
liable for the rent of the ground after the expiration ctf the term of the 
compaft, it would be unjuft that he alone fliould afterwards perform 
the labour; whereas, in cafes of compads of gardening, the gardener, 
as not being liable for any rent, is obliged to perform the work alone, 
after the expiration of the term, in the fame manner as before. 


The compaft COMPACTS of gardening may be diftblved by particular picas,— 

loWed by any where the gardener is a thief, and there is reafon to be appre- 

plea at pre- henfivc of his ftealing the branches or leaves of the date trees, or the 
text* ^ 

fruit, before it is ripe, — or, where he [the gardener] is difabled from 

wprkipg by licknefs. 

—A queftion has arifen whether, if the gardener be delirous of relin- 
quiftiing his work, it is lawful fur him fo to do? — concerning which 
two opinions are recorded, one, that it is lawful; and another, 

that ' 
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that It is not fb. — This apparent difference may, however, be recon- 
ciled, by fuppofing that the former opinion alludes to cafes wherein it 
is ftipulated that the gardener (hall work zvi/A his own hands^ which 
condition he is, by reafoii of ficknefs, unable to fulfil. 


If a man deliver to another a piece of open ground, for a certain 
number of years, that he may plant trees thereon, and ftipulate that 
the trees and the ground thall be in partnerftiip between them, each 
holding an half, — it is invalid, for two reafons; First, becaufe they 
have ftipulated a partnerftiip in the ground, being a thing which al- 
ready cxifts without the previous aid of the gardener’s labour ; and. 
Secondly, becaufe fuch a compaft is liable to the fame objedlion as 
Knfee% Teh^n ; for in this inftance the mafter of the orchard in effedl 
hires the gardener, a^d fettles, as his wages, a part of the thing pro- 
duced by his labour, namely, one half of the trees. — In this cafe, there- 
fore, the whole of thc^fruit and trees go to the mafter of the ground; 
and the gardener is entitled to the price of his trees, and allb to an 
adequate confideration as the hire of his labour; for as it is impofliblc 
to reftore to him the trees, becaufe of their adhefion to the ground, he 
neccflarily gets their value, and alfo an adequate hire ; — nor is his hire 
included in what he receives for the trees; that is to fay, they are hofh 
due, diftin(ftly ; the ufe of labour being in this cafe of itfelf capable of 
eftimation. 


A Icafe of 
open la-.d, for 
pl.intmg, in 
coniidcration 
of A part of 
the produce, 
is invalid. 
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Of ZAB BA Hy or the Slaying of Animali for Food*, 

A L L animals, the flefli of which is eatable, except fifli and lo- 
cufts, are unlawful, unlefsthey be flain hyZabbahi — but when 
flain by Zabhah they are lawful, as by means of Zabbah the unclean 
blood is feparated from the clean^flefli, — whence it is that all animak 
not eatable, (fuch as rats^ dogs^ or cats^ are rendered clean f by 
Zabbah, excepting only hogs and men. 


* The Arabic lexicographers define Zabhah to fignify, in its literal fenfe, the of cuu 
tin^tbi ibroats in the language of the law it denotes the a£t of flaying an animal agreestbly 
to the preferibed forms, without which it is not confidered as eatable. 

f That is to fay, their flefli may be ufed in medical compofitions i but ftill it cannot be 
eaten as ordinary food. « 

Zabbah ' 
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Zabbah is of two kinds; — 1. Ikbtihree, or of choice^ (that Is, 7.ahhixh\'> 0^ 
Itmfary, or at pleafure^) which is cfFcited by cutting thc'throat above 
the breaft ; — and II. Iztirirje, or of necejfty^ (that is, at random,from ’“"/'O'* 
necejfty^ which may be effected by a wound on any part of tlie ani- 
mal’s body. — The latter kind, however, is merely a fubHitute for the 
former, and accordingly is not of any account unlefs the former be 
impracticable, as the former is more efIeCtual in extracting the blood; 
but the latter fuffices where the other is impracticable ; as mankind arc 
required to a^ only according to their ability. 

It is one of the laws of Zabbah that the perfon who performs it It mail be 
be cither a Mujfulman or a Kit&bee . — The Zdbah of a Mujfuhnan is 
therefore lawful; and .fo alfo the Zabbah of a Kitdhee^ although he 
fliould not be a futyeCt of a Mujfulman Ibte, — provided, however, that 
it be done in the name of God, for in the Koran we find thefe 
words, “ THB VICTUALS OF Kitibett ARK LAWFUL TO YOU.” 


Thb ZMab is lawful provided the flayer be acquainted^ with the 
form of the ^afmeei^ or invocation in the name of God, the nature, 
of Zabbah^ and the method of cutting flie veins of the animal ; 
and it fignifies not whether the perfon be a man or a woman, aninfant 
or an ideot, a circumcifed perlbn or an »»circumciled. 


(|>rovided he 
be a perfoii 
acquainted 
with the form 
of invoca- 
tion.) whe- 
ther man Or 
•weman,infunt 
or tdtot. 


An animal flain by a Magitm is unlawful ; becaufe the prophet has it cannot be 
faid, ** Ztf may deal with them as well as with' Kitabees; but ye 
“ muji not marry their wotneuy nor eat f animals flain by them-f — and 
alfo, becaufe a Magian is a polytheifl, and does hot acknowledge the 
.unity of God. 


The Zabbah performed by an apojlate is unlawful; becaufe he is 
not permitted to continue in the fiuth to which he has turned, but 
muft rather fufFcr death. — It is otherwife with rclpeCt to zKitdbee-, 
for if he change his religion, he is permitted (according to our doctors) 
1 to 
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or an idola- 
ter. 


Game /lain 
in any place 
by a Mohrim 
is unlawful, 
or flain by 
any other 
pcrfoninholy 
ground. 


Rules with* 
refpeA to the 
^ra/mtea^ or 
invocation* 
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to continue in that which he has adopted ; and the law will ftill con- 
fider him, with refpeft to Zabbah^ in the fame light as the people of 
that fluth which he has embraced. 

Thr Zahbah of an idolater is unlawful; bccaufe he docs not be- 
lieve in the prophets. 

Any fpecies of game flain by a Mohrim * is unlawful, although it 
be not flain within the holy territory!* : — and in the fame manner, any 
game flain in the holy territory is unlawful, although the flayer be not 
a Mohrim. It is otherwife where a Mohrimy or any other perfon, 
flays an animal that is not game, either in the holy territory or in any 
other place; for this is fandlioned by the law, becauie the holy ter- 
ritory affords no prote£lion to goats, and the flaying of goats by a Moh^ 
rim is not prohibited. ^ 

If the flayer wilfully omit the or invocation “ in the 

“ name g/'Gon,’* the animal is carrion, and mull not be eaten. If, 
however, he omit the invocation through forgetfulnefs, it is lawful. 
Shafe'i is of opinion that the animal is lawful in cither cafe. — Mdliky 
on the contrary, maintains that it is unlawful in both ; and that Muf- 
fulmans and Kitdbees are conlidered as the fame, with icfpcdl to the 
omiflion of the invocation. The fame difference is to be found in the 
opinions of our do£lors concerning a man omitting the invocation on 
letting loofe a hound or a flying hawk at game, or when he (hoots his 
arrow. The opinion of Shafe'i^ in this particular, is oppofite to that 

• The appellation given to a pilgrim during his refidence at Muea. — It is alfo applied 
to any perfon who, having refolved to undertake a pilgrimage, lays himfelf under parti- 
cular rellridions. 

t Arab. Arxal baram: the territory in the neighbourhood of-Muaiy where no animal 
of ^ game fpecies is ever put to death. 

t Arab. Zabuhiy meaning (literally) the creature flmn. 

of 
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of all our fages ; for, previous to his time, it was the univerfally al- 
lowed opinion, that an animal flain under a wilful omiiTion of the in- 
vocation was unlawful; the only point on which they differed being 
refpefting the omiffion of it from forgetfulnefs. The fedl of Ab- 
doola Ibn Omar were of opinion that an animal flain under an omiflion 
of the invocation from forgetfulnefs is alfo unlawful ; whilft, on the 
contrary, the lefts of Alee and Ibn Abbas deemed it lawful, but not 
under an omiflion made wilfully. — Hence Aboo Toofaf and the other 
Haneefte dodtors have declared an animal- flain under a wilful omiflion 
of the invocation to be utterly unlawful ; and that the Kdzee cannot 
authorize the lale of meat fo killed, it being contrary to the current 
opinions of all our dodtors. The arguments of Shrfet on this point 
arc twofold. Tirst, the prophet has faid, “ Let Mussulmans fay 
“ in the name of God, whether they mention it with their tongues or 
“ «o/.” — S econdly, If the invocation were eflential to the legality 
of the animal, it could never be remitted on a plea of forgetfulnefs, 
anymore than the purification eflential to prayer. — Befides, admitting 
the invocation to be eflential, ftill the Mujfulman feith is a fubftitute 
for it, in the fame manner as in a cafe of omiflion through forgetful- 
nefs. The arguments of our dodlors, on the other hand, arc three- 
fold. First, God has faid, in the Koran, “ Eat not any 

THING OVER WHICH THE NAME OF GOD HAS NOT BEEN MEN- 
“ TiONED.” — S econdly, it is the' univerfal opinion, as has been 
already femarked.-i-THiRDLY, the prophet has faid, regarding AJJee 
the Ibn of Hdtim, “ When thou haf let loofe thy hound after game^ and 
“ repeated the name of God, thou mayefl eat of that game', but if an- 
“ other dog ajff thine in killing the game, thou Jhalt not eat oj it, be- 

caufe thou repeatedfi the name f God over thine oxvn dog and not ever 
“ the other it is therefore evident that the omiflion of the name of 
God renders the gatae unlawful. The argument of Malik is founded 
upon a literal conftrudlion of the paflage of the Koran, which vve 
have quoted above, it not being particularly exprefled therein that the 
• wilful omiflion is unlawful, and the omiflion from forgetfulnefs lawful. 

VoL. IV. K But 
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But the anfwer which we give to this argument is that the paffage 
plainly alludes to an animal with refpeft to which the invocation has 
been viilfuUy omitted, the Utter being here different from the^/W/ of 
the text, for if the fpirit were according to the letter, the companions 
of the prophet (who hold the firft rank in point of authority) would 
doubtlefs have drawn arguments from it, and the difference of opinion 
that is to be found amongft them would not have exifted. The anfwer 
to Sbafei is, that the analogy which he eftaWifhcs betwixt wilful omif- 
lion and omiflion from forgetfulnefs, is not juft ; becaufe he that forgets 
adls under neceffity, and the Muffultnan faith is admitted as a fubftitute 
in his behalf; whereas he who wilfully omits a^s under no neceffity. 
—With refpeft, moreover, to the faying of the prophet quoted by 
Shafe'iy it evidently alludes to a cafe of omiffion through forget- 
fulnefs. 

\ 

In the firj) It is a conditioir of Ikhtiiiree Zabbaf^y that the invocation be pro- 
nounced over the animal at the time of flaying it,— whereas, in the 
roulcrf'*”’ oiZeAbah IztirbreCy (or of a man flaying an animal in hunting,) 
whiift the the condition is that the invocation be pronounced at the time of let- 
?hwf il cut- ting loofc the hound or hawk, or fhooting the arrow, which is termed 
ting;— and invocation over the inftrument. The reafon of this diftituftion is, 

in i\ie fttona in. 

fpccies.uwn that in the firft cafe the power of the man extends to the flaying; 
wrow"crkt- whercas in the fecond it is confined to the a& of letting loofc the 
dopJ^Lk* hound or hawk, or of fhooting the arrow, and docs not extend to their 
at the game, reaching the animal; wherefore the invocation muft be pronouncedat 
the inftant of fuch a<ft, which is in the power of the man. — Hence if 
a man throw a goat on its fide, with an intention of flaying it, and 
then pronounce the Invocation, and afterwards let that goat loofe, and 
then, without repeating the invocation, flay another, this is not ad- 
mifiiWe, and the meat is unlawful; whercas if a man fhootan arrow 
at an animal, and pronounce the invocation, and the arrow, inftead of 
the one which he aimed at, hit another animal, it is lawful ; — and 
the fame law holds in the cafe of letting loofe a hound or hawk.— If 
6 the 
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the man, having thrown the animal on its fide and pronounced the in- 
vocation, Ihould cart away the knife from his hand and take up an- 
other, and with it flay the animal, it is lawful; — whereas if he pro- 
nounce the invocation over one arrow, and then take another and flioot 
the game with it, it is unlawful, the inflrument over which the in- 
vocation was pronounced having been changed. 


■«7 


It is abominable to add any other thing to the name of God at the 
time of performing the Zabbab, fuch as if a man were to fay “ O God, 

“ accept this from me!”— This may occur in three different (hapes; 
as, firft, where he fays any thing befides the name pf God, without 
pauflng between them, or making ufc of the conjundion “ and" as 
in the example cited above, — or, where he fliys, Bifm lllahy Mohammed 
Rajfool Illah, “ in the name of God, Mohammed is his prophet,” 
which would be abominable, but the meat would not be unlawful 
fccondly, where he fays any thing befides the name of God, without 
making a paufe, but ufmg the conjundiion; as if he were to fay, 

Bifin Illah w« Ifm Faldn” “ in the name of God and the name of 
“ another;” or “ Bi/m lUab wa Falctn" ** in the name of God and 
** another;” — in either of which cafes the animal flain is unlawful: 
and, thirdly, where he fays any thing befides the name of God, fc- 
parately, and by itfelf, either before or after the invocation, and the 
throwing down of the animal, which is of no confequence, and docs 
not render the meat unlawful, for it is related of the prophet, that he 
faid prayers immediately after performing Zabbab. 

It is a condition of Zabbab that nothing but invocation be feid; Nothingmuft 
that is, that no prayer or other matter be mentioned. If, therefore, 
a man, during the ZMah^ inftead of “ Bifm Illah f (“ in the name “<>"• 
of God,”) were to fay, ** Illalmsii agfar Uef (*‘ O God, forgive 
“ me 1”) the animal flain is not lawful, as this is a prefer or intreaty. 

If, however, inftead of “ Bifin Illahf he fay “ Albmndolilldhf 
. praife be to God,’*) or Subhbnilldhf (“ God is pureft,”) and 

K 2 mean 
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mean this as an invocation, it is fufiicient. But.if he theeze during 
the Zabbab, and exclaims “ AlhumdolillahV* (“ praife be to God!”) 
it is not fufiicient, (according to the RawAyet-Saheeh,') bccaufe the 
exclamation will then be coniidered as thanks^ and not as the /«vo- 
cation. The method which has frequently prevailed, of laying “ Btfm 
*♦ Illah 00 Illah Akbdro^' (“ in the name of- God, and God is the 
** highefl,”) during the Zabbab^ is copied from Ibn Abbas. 


Aodof flay flaying is betwixt the throat and the libba^ [the 

inganimaii. head of the brcaft-bonc,] becaufe the blood freely ifl'ues from a wound 
given in that place: the Zabbah^ therefore, when performed any 
where within that fpace, is lawful. 


The veflels which it is requifite to cut in Zabbab arc four; 
namely, the Halkoom^ or Sv^ind-pipe ; the Mirree^ or gullet ; and the 
tVadijitny or two jugular vcins.~T.This is- founded on a laying of the 
prophet. According to 5)6^^ -it is fufficietitaf rv/o of thefe -veflels 
(namely, the wind-pipe and:gullet) be bpt. 'According XxtMilih, on 
the contrary, three of thd four do not fyffiGe, but it is requifite that 
they be all cut. According . to Hctnetfa the animal is lawful where 
three of the four veflels are cut, which over they may-bc. Aboo Toi(f<^ 
was alfo at fu-ft of this opinion ; but he afterwards declared it indif- 
peniably requifite that the windpipe and gullqt flioufd. be cut, and one 
of the two Ijdood-velTels ; beoauyfe as. the d^uflon of .the blood is the 
defign of cutting the blood-vefi^S, one of them may ferve.as a fub- 
ftitute for the other; — but as the gullet and . windpipe, on the con- 
'trary, anfwer two diflerent purpoles, (the one being the channel 
-of food, and the other the channel of refpiration, it is requifite there- 
fore that they be bo^ cut, the one being unfit to fland in the place 
of -the other. The argument of Hane^a is that the majority repre- 
ients the whole in many rules .of the t.Aw,; and when three of the 
four veflds' are cut, the majority is cu(, ,and the object (which is the 
fpcedyeflblioH-of the blood and -deprivation of'dife) .is .efifefled, fioce 
8 upon 
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upon three of the above mentioned veflels being cut, the animal can- 
not remain alive. If, therefore, to avoid giving additional pain, only 
three veflels be cut, it is I'uificient. — It is otherwife where only iivo 
are cut ; for as, in that cafe, a* cutting of the majority, reprefenting 
a cutting of the whole, does not cxifl, it follows that the animal fo 
flain is not lawful. — Mohammed is of opinion that the greater part of 
each of the four veflels Ihould be cut, becaufe every one of them may 
be confldered as a principal of itfdf, being feparated from the refl. In 
the Jama Sagheer, alfo, he alleges that if one half oi the wind-pipe, 
and one half of each of the blood-veflcls, be cut, the animal is not 
lawful ; but that if the greater part of the wind-pipe, and the greater 
part of each of the blood-veflels be cut, previous to the death of the 
animal, it is lawful; — ^and he has not made mention of any diflerence 
of opinion. 

If a man flay an animal with nails, horns, or teeth, it may be 
eaten without apprehenflon, provided the nails, horns, or teeth, be with nait*, 
. detached from the place in which they grew. The aft, however, tMth? (de- 
ls abominable*, becaufe it introduces the ufe of human members, and 
further, becaufe it is produflive of too much pain to the animal, and place,) 
we are direfled to perform the Zabbah in fuch a manner as may be 
mofl ea(y to it. Shqfe'i is of opinion that an animal flain in the above 
manner is unlawful, and carrion; becaufe the prophet has faid, “ the 
“ Zabbah is lawful when performed with, any thing that can draw 
“ blood, or cut the vejfels, excepting the teeth and the nails, which are 
“ the injlruments of the ABYSsiNiANsf;” and alfo, becaufe it is a 
thing not allowed by the law any more than if the teeth or nails had 
been fixed in the place in which they grew. Our arguments, on the 
contrary, are that the projihet has laid Spill the blood with whatever 

thing it may pleafe thee'f and it is likewife rebted that belaid 

*' The fbree uf thii terin.ii explained in a note alitde fiirtheron. f TheAtyffimMS 

are held jn gr«at.eMtcin|)bby tiw iMuJpdmmi, 


« Cut 
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or with any 
(harp iadru* 
nicnt. 


Precautions 
lobe obferved 
by theAayer. 


M Cut tht vejfels with what thing foever thou pleafejl” With refpeft 
to the faying quoted by Shafeiy it alludes to nails and teeth fixed in 
their native place ; for it was a frequent cuflom amongll the AbyJJini- 
ans to flay cattle in that manner. — Nails, moreover, when rctnoved 
from their place, are inflruments for cutting ; and the objedt of Zabbah^ 
namely, the effuflon of the blood, may be accompliflied with them, 
whence they are the fame as a (harp iron or flone. But when they 
are in their place thej& flay by means of the force or weight applied to 
them, and the animal fo flain is, in efFeA, Jlrangted. 

It is lawful to flay with the rind of a reed, with a (harp flone, 
and with every thing that is (harp and capable of cutting the vef- 
fels and drawing the blood, excepting teeth and nails fixed in their 
native place. 

It is laudable in the flayer to (harpen his knife; for the prophet 
has (aid “ God has enjoined us to be merciful to all: wherefore y when ye 
** fiuyy let it be done in the mo/l merciful manner ; and when ye perform 
the Zabbah, let one f ye Jbarpen your- knife asut do it in the eafiejl 
“ manner for the anhnall' 

It is abominable flrfl to throw the animal down on its fide, and 
then to (harpen the knife; for it is related that the prophet once ob< 
ferving a man who had done (b, faid to him, “ How many deaths do 
“ you intend that this animal Jhould die ^ — Wly did you not Jharpen your 
knfe before you threw it down V' 

It is abominable to let the knife reach the (pinal marrow, or to 
cut off the head of the anintal. The meat, however, in either of 
thefe cafes, is lawful. The rcalbns of the abomination in cutting 
into the fpinal marrow are. First, becaufe the prophet has forbid 
this : and. Secondly, bccaufe it unneceflarily augments the paip of 
the animal, which is prohibited in our law.*— > ln fliort, every thing 

which 
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which unneceiTarily augments the pain of the animal in Zahhah is 
abominable. 

It is abominable to felze an animal defined for flaughter by the 
feet» and drag it to the place appointed for flaying it. 

It is abominable to break the neck of the animal whilft it is flill in 
the flruggleS of death ; but when the flruggles are over, it is not 
abominable to break the neck and ftrip off the Ikin, for then it is in- 
fenlible to pain. 

If a man flay an animal by firff cutting it in the back of .the neck. The animal 
doing it however in fuch a manner as to cut the veflels whilft the l^ughh be 
animal is ftill alive, the meat is lawful, becaufe the animal dies by 
Zabbah: but the itfelf is abominable, as it unneceflarily augments tingiuthroat. 
the pain of the animal, being in efie£t the fame as if he had flrft 
wounded the animal, and afterwards cut its veflels. If, on the con- 
trary, the animal die previous to the cutting of the veflels, the meat 
is not lawful, becaufe in this cafe the animal dies beibre the Zabba/j 
has taken place. 

In the cafe of all animals attached to man, and which do not fly au/^iwmn 
from him, the Zabbai is performed by cutting the veflels: — but in SS!,* bj“cut^ 
the cafe of thofe which have become wild, and fly from him, the **"8 . 

throat; and 

Xahhah is performed by chafing and wounding them; becaufe where wi/*/ animals 
the ZiAbab Ikhtibree^ or Zabbah choice^ is impradlicable, there is 
occaiion for the Zabbah Iztiriree, or Zabbah of necejfity ; and there is *’'*"*• • 
fuch an imprafticability regarding the latter clafs of animals, but not 
regarding the former. The Zabbah Iztirbree is alfb lawful regarding 
an animal which has fallen into a well, provided the other fort of 
Zabbah be imprafticable. — Mdlik maintains that the meat is unlawful 
in both the foregoing cafes,— that is, in the cafe of a wild animal, and 
rf one which falls into a well,— becaufe fuch inftances arc rare. We, 


again. 
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again, fajthat as the impradicability of \}cicZabbah Ikhtihreet (which 
is allowed to be a valid argument,) exifts in both thele cafes, it fol- 
lows that the fubftitute, namely, Zabbah Iztir^eey may be adopted ; 
nor is what he obfcrves (that ** fuch inftances are rare") admitted ; 
on the contrary, they very frequently happen. In Kadooree, mote- 
over, it is exprefsly faid that it is lawful to ufe the Iztirbree Zabbah 
towards all animals that fly from man ; — and it is reported, from Mo~ 
hamnedy that if a goat become wild in the plains, the Iztirdree Zabbah 
is lawful with refpedl: to it ; but if it become wild in the city, the /a- 
tirbree Zabbah is not lawful, bccaufc in the city it may be caught, and 
confequently the Ikhtihree Zabbah is not impradticable. With refpe^t 
to cows and camels, however, the city and the plains are alike; be- 
caufe thefe animals attack, with their horns or their teeth, any perfon 
that attempts to catch them; whence it is impoflible to catch them, 
even though it be in the midfl of the city that they have become wild ; 
and the Ikhtidree Zabbah is therefore imprafticable. When, alfo, 
thefe animals attack a man, they arc confidered as wild, provided it 
be not in his power to catch them ; wherefore if one of them fhould 
attack a man, and he with an intention of Zabbah kill it, the flefh of 
it may be eaten lawfully. 


Camels mull 
be flain by 
Nahr, rather 
than by Zak- 
hah^ 


The moft eligible method of flaying a camel is by iV«/6r, that is, 
fpearing it in the hollow of the throat, near the breaft-bone, bccaufc 
this is agreeable to the Sonnay and alfo becaufc in that part of the 
throat the veflels of a camel are combined. It is alfo lawful to flay it 
by Zabbahy although tljis be confidered as abominable, fincc it differs 
from the Sonna, In regard to goats and oxen, it is moft eligible to 
flay them by Zabbah, as being agreeable to the Sonnay and alfo becaufe 
the veflels of .a goat are aflembled together in the upper part of the 
throat but they may alfo be fpeared like a camel, although this me- 
thod be hot approved, as being contrary to the Sonna. 


If a perfon, having flain a camel or cow, fliould find a dead foetus 


The feetus of 
a flain animal 
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in the womb, fuch foetus is unlawful, whether it be covered with >» 1*^ 

hair or not. This is the opinion of f{aneefa\ and it has been adopted 
by Ziffer and Hafan bin Ze^dd. The two difciples maintain that if 
the foetus be complete in its form, it is lawful ; (and Shafei concurs 
with them in this opinion ;) becaule the prophet has ordained the 
Zahbah of a foetus to be the Zabbab of the mother; that is to f^y, the 
Zabbah of the mother anfwers for that of the foetus likcwife. Behdes, 
the foetus is, in reality, a conflituent part of the mother, as it is 
joined to her until ieparated by a pair of fcif&rs or knife, fubfifts on 
the fame food, and lives by the fame breath ; — and it is likewife con- 
hdered as fuch in law, infomuch that it is included in the fale of the 
mother, and. is rendered free by the emancipation of the mother. The 
foetus, therefore, being a conflituent part of the mother, it follows 
that the* Zabbab of the mother ferves alfo for it, when a feparate 
Zabbab is impracticable, in the-fame manner as a wound in the cafe 
of game ferves as a fubflitute for Zabbah. Hanerfa^ on the other 
hand, argues that a foetus is complete with reipeCt to life; that is to 
fiy, that it has a feparate exiftence, inafmuch as it may furvive after 
the death of the mother, whence it is that a feparate ZcJtbah is necef- 
fary, in cafe of its being alive. Moreover, if a perfon deftroy a foetus 
he is fubjeft to a pecuniary penalty ; and the owner of it may eman- 
cipate it alone, without including the mother. It b alfo lawful to 
bequeath it in legacy, or to leave a legacy to it. Beiides, the objeCt 
of Zabbah is to feparate the blood from the flelh ; an objeCt which 
cannot be accomplifhed, in the cafe of a foetus, by the Zabbah of the 
mother alone. It is otherwife with refpeft to wounding game, as in 
that cafe the blood is feparated from the flelh, and though it be in ah 
imperfed manner, yet as any other mode b impracticable, it is there- 
fore confidered as Zabbab, A foetus, moreover, is included in the 
fale of the mother, becaufe the fale would otherwife be invalid, and 
from this necellity it is included. And it is likewife rendered free by 
the manumiflion of the mother, in order that a bond-infant may not 
be born from a freed-woman. 


‘ Vox,. IV. 
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SECTION. 

Of the fhingi which may lawfully be eaten, and of th'ofe which may not. 

Aliiicaftsand Ai,L quadrupeds that feize their prey with their teeth, and all 
arewkw/uL birds which feize it with their talons,. are unlawful, the prophet 
having prohibited mankind from eating them. — The reafen of this 
prohibition is becaufc man is held particularly dear, and it is to guard 
him, led by eating of thefe animals their bad qualities might be com> 
municated to him, and affe£t his difpoiition. 

Hyenas and foxes, being both included .under the clafs of animals 
of prey, are both unlawful. — (Shefe'i maintains that they are both 
lawful.) — Elephants and weafels are alfo accounted animals of prey *: 
and pelicans and kites are abominable, becaufc they devour dead 
bodies. 

Rooks are Crows which fccd.on grain [rooks] are neuter +: but the crow 

ncLiicr: but 

tirrion crows of thc wildeniefs [the carrion crowj and the raven, are not lawful. — 
Ire unkiwful. According to Haneefd the magpie is neuter, like poultry; although it 
-Magpies, be faid (upon the authority of .^Iboo Tooj'af ) that it is abominated, be- 

the crocodile, - . i i i- ... , 

oHcr, .all in- caufc it frequently cats dead bodies. — 1 he crocodile and the otter, 
affanrmuk wafps, and in general all infeds, are abominated. The afs and the 

are^unlawful. mulc are Unlawful, becaufc they are prohibited by thc prophet. The 

flefli of horfes is held in abomination by Haneefa and Mdlik.- Accord- 
ing to the two difciplcs and Shefe'i it is neuter; for it is mentioned itt 
the Hadees Jobbir that thc prophet permitted it ; and fom'e are of 
opinion that the milk of mares is alfo neuter. — ^According to Hane fa, 

♦ Arab. meaning, literally, creatures whteh have cahine teeth. The elegant 

(although certainly not a beaft of prey) is perhaps claiTed with thofe, becaufc of his tufks, 
t It 4« here proper to remark that, in the Mujfubnan law, there are four gradations from 
legality to illegality. L or ipotiixytly lawful. II. Mohah^ or neuter: (that is, 
ferenty and which may either be purfued or avoided. ) III. Miiroohy or abominable : (that 
is, reprohatedy but which is neverthelefs lawful.) IV. /f/rdwyOrpofitivelyii/iAft^; (that 
is, prohibited,) 


the 



the fle(h of hares is neuter, becaufe the prophet eat it, and commanded 
his companions to eat of it. 

The flefli and Ikin of all unlawful animals become pure after they 
have been killed according to the laws of Zabbah^ excepting only men 

and hogs. — According to Shcfei they do not become pure.. 

\ 

No animal that lives in water is lawful except fifli. Mdlik and a 
number of other learned men are of opinion that all water animals are 
lawful. Others again fay that fea-dogs, fea-hogs, and mair-men, are 
unlawful. 

Fishes which, dying of themfelvcs, float upon the furfaceof the 
water arc abominated. According to Shafei and Mdiik they are neuter. 
The rule obferved amongft our left is this. — Fiflics which arc killed 
by any accident are lawful, like thole which arc caught ; whilft, on 
the contrary, fuch. as die of themfelvcs without any accident are un- 
lawful, like thofe which are found floating on the furface of the water. 
There are, however, ditFerent opinions regarding fuch as die of ex- 
treme h.cat or cold. Fifties and locufts are lawful without being killed 
by Zabbah, 


I. 
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Of U7LHEEA, 


or SACRIFICE. 


I T is the duty of every free Muffulman, arrived at the age of matu- 
rity, to offer a facrificc on the Eed Kirbhn^ or feftival of the fa- 
crilice *, provided he be then pofleffed of a 'Nifdb -j-, and be not a tra- 
veller, This is the opinion of Haneefa^ Mohammed^ differ ^ and Hafan\ 
and likewift that of Aboo Toofaf^ according to one tradition. — Accord- 
ing to another tradition, and alfo in the opinion of Sba/cif facrifice is 

* This feftival happens on the tenth of Zee~hiJjS^ and was inftituted in commemora- 
tion of Abraham having ofiered up his fon IJbmatl as a facrifice to God, in confequence 
of a vifion he had,— See Salts's Korant Vol. 11 . p. 312, 

t For the amount of Ni/db, fee Vol. I, p. 1, to 27. 
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jDot an indifpenlable duty, but only laudable. J'ahdvee reports that in 
the opinion of Haneefa it is indirpenfable; whilll the two difciples hold 
it to be in a ftrong degree laudable. 

* The offering of a facrifice is incumbent on a man on account of 
himfelf, and on account of his infant child. This is the opinion of ^ 

Haneefa in one tradition. In another (which is recorded in the Z&hir for hu infant 
Rerwayef) he has (aid that it is not incumbent on a man to offer a fa- 
criHce for his child. — In fa£i;, according to Haneefa and Aboa Yoofcf^ 
a fatlier or guardian are to offer a facrifice at the expence of the child, 

(where he is poffeffed of property,) eating what parts of it are eatable, 
and felling the remaining parts that are valuable in their fubffance, 
fuch as the fkin, &;c. Mohammed^ differ ^ and Shafeiy have faid that a 
father is to facrifice on account of his child at his own expence, and not 
at that of the child. 


The facrifice effablifhed for one perfon is a goat; and that for Thevia:« 
feven, a cim or a camel . — If a cow be Sacrificed for any number of 
people fewer than feven, it is lawful; but it is otherwife if facrificed 
on account of eight. — If, alfo, in an aflbeiation of feven people, th© to feven, • 
contribution of any one them fhould be lefs than a feventh fhare, the 
facrifice is not valid on the part of any. 


Iv a camel that is jointly and in an equal degree the property of An animal 
two men, (hould be facrificed by them on their own account, it is pre^rtl^may 
lawful, according to the moft authentic traditions: — and in this cafe 
they mull divide the flefii by weight, as flelh is an article of weight. 'See. 

If, on the contrary, they diftribute it from conjedural eftimation, it 
is not lawful ; unlefs they add to each Ihare of the flefli part of the 
head, neck, and joints.* . 


If a perfen purchafe a oow, with an intent to facrifice it on his othen may 
own account, he afterwards admit fix others to an aflbeiation with a^rctn 

him 
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him in the facrifice, it is lawful. — It is, however, tnoR 'advifcable 
■that he aflbeiate with the others at the tithe of ^>urcha{e, in order that 
the facrifice may be valid in the opinion of all our doctors ; as other- 
wife there is a difference of opinion. — It is related, from Haneefa^ that 
it is abominable to admit others to Ihare in a facrifice after purchafiug 
the animal ; for, as the purchafe was made with a view to devotion, 
the fale of it is therefore an abomination. 


Sacrifice is not incumbent on.either a poor man or a traveller \ 
for Aho Bickir and Omar Farook did not offer the facrifice of the Eed 
during their travels; and it is, moreover, related that Alee faid, 
“ neither the prayers of Friday^ nor the facrijke of the Eed are incum- 
“ bent on travellers'' 

The time of the offering is on the morning of the day of the fefti- 
val; but it is not lawful for the inhabitants of a city to begih the fa- 
crifice until their priefl: (hall have finifhed the occafional prayers. Vil- 
lagers, however, may begin after break of day. The place, in fadi, 
muft reguliite the time. Thus, where the place of celebration is in 
the coimtry, and the performers of it refide in the city, it is lawful to 
begin in the morning : but if otherw.ife, it mufl be deferred until the 
prayers be ended. 

If the -viftim be flain after the prayers of the mofque, and prior to 
thofe offered at the place of facrifice, it is lawful ; as is likewife the 
reverfe of this. 

« 

Sacrifice is lawful during three days, — that is, on the day of 
the feflival, and on the two enfuing days. — Shafei is of opinion, that 
it is lawful on the three enfuing days. The-facrificc of the day of the 
feftival is, however, far fuperior to any of the others. It is allb law- 
ful to facrifice on. the nights of thofe days, although it be confidered 
as abominable.~Morcovcr, the offering of lacrifices. on thefe days is 
6 more 
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more laudable than the cuftom of omitting them, and afterwards bc- 
ftowing an adequate fura upon the poof. 

If a perfon neglcft the performance of the lacrifice during the 
ftated days, and have previoufly determined upon the offering of any 
particular goat, for inftance ; or, being poor, have purchafed a goat 
for that purpofe;— in cither of theft cafts it is incumbent on him to 
beftow it alive in charity. But, if he be rich, it is in that caft in- 
cumbent on him to beftow, in charity, a fum adequate to the price, 
whether he have purchafed a goat with an intent to facriftce it, 
or not. 

It is not lawful to facrifice animals that are blemilhcd,— fuch as 
thofe that arc blind, or lame, or fo lean as to have no marrow in their 
bones, or having a great part of their ears or tail cut off. Such, how- 
ever, as have a great part of their ears or tail remaining may lawfully 
be facrificed. — Concerning the determination of a great part of any 
member, there are indeed various opinions reported from Haneefa.— 
In fome animals he has determined it to be the third ; in others more 
than the third; and in others, again, only the — In the opinion 
of the two difciplcs, if more than the half fhould remain, the facrifice 
is valid ; and this opinion has been adopted by the learned Aboo hays. 

If an animal have loft the third of its tail, or the third of its ear, 
or eyc-fight, it may be lawfully facrificed -but if, in either of theft 
cafts, it ftiould have loft more than a third, the offering of it is not 
lawful.— The rule which our doftors have laid down to difeover in 
what degree the eye-fight is impaired, is as follows. T. he animal 
muft firft be deprived of its food for a day or two, that it may be 
rendered hungry ; and having then covered the eye that is impaired, 
food muft be gfadually brought towards it, from a diftance, until it 
indicate, by fome emotion; that it has difcovered it. — Having marked 
^the particular fpot at which it obferved the food, and uncovered the 

weak 
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weak eye, the perfect eye muft then be bound, and the fame procels 
carried on, until it indicate that it has obferved it with the defeAive 
eye. Jf then the particular diftance from thofe parts to where the 
animal Hood be meafured, it may be known, from the proportion 
they bear to each other, in what degree the fight is impaired. 

, AttMimal Jf a perfon facrifice an animal without a horn, it is lawful; — and 

wanting • y 

horn, ormaJ. 10 likewife where the horn is broken, or where the animal is mad or 
may t)«*facri- cSftrated. — ^Many, however, have faid, that it is not lawful to facri* 
Hce a mad animal, unlefs it eat food, in the fame manner as it is not 
lawful to facrifice a Gurgeen [the o^sj^ring of a wolf and goat] unlefs it 
be fat. With regard to animals that want teeth, it is reported from 
jiboo Toofaf that they may be ^wfully lacrificed, provided they be 
able to chew, — or (according to another report), provided the greateft 
of their teeth be remaining. Animals, however, that are born with- 
out an ear cannot lawfully be facrificed. What is here faid refpe^s 
fuch blemilhes as may have exifted in the animal, previous to the 
purchafe of it ; for if it be perfe£t at the time of purchafe, and after- 
wards contra£t fuch a blemilh as to render the lacrifice of it unlawful, 
and the proprietor be rich, it is in that cafe incumbent on him to la- 
crifice another; whereas, if he be poor, he may lawfully lacrifice the 
fame. The reafon of this is, that as an ofiering is incumbent on a 
rich man originally, and not on account of his purchafe, the animal 
therefore which he buys is not particularly fet afide for the offering ; 
whereas, on the contrary, an offering not being incumbent on a poor 
man, except when he purchafes an animal with that intent, the ani- 
mal lb purchafed is therefore particularly deftined for the purpofe: 

and accordingly, our doAors hold that if an animal, purchafed with a 
view to be offered, Ihould die, it is incumbent on the proprietor, if 
he be rich, to fubftitute another, but not if he be poor?— or, if the 
animal be either loft or ftolen, and the purchafer, having bought an- 
other, Ihould then recover the firft, in fuch cafe it is incumbent on the 
proprietor, if he be rich, to facrifice one of them, whether it be the 

firft 
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firft bought or the fecondj but if he be poor, he is under an obligation 
to lacrifice both. 


If it fliould happen that the goat, having been turned over In 
order that the facrifice might be performed, in the ftruggle breaks 
one of its legs, in that cafe, provided the facrifice be immedi- 
ately made, it is lawful and fufficient. So alfo, it is lawful, if the ani- 
mal, in that fituation, having received any hurt, fliould run away, •and 
having been immediately and \vithout delay taken, fliould then be 
facriliccd. Moha^mnedhz^ likewife judged the (acrificc lawful, if, in 
this cafe, the animal fliould n^t be retaken until after fome delay:-— 
in oppofition to the opinion of Ahoo Toofaf. 

4 
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It is not lawful to ojfFcr a facrifice of any animal except a camel, Goats, c.i- 
a cow, or a goaf; for it is not recorded that the prophet or any of his "ows alone 
companions ever facrificed others. Buffaloes, however, are lawful, 
as being of the fpecies of a cow*. Every animal of a mixed hvccdj 
moreover, is confidered as of the fame fpccies with the mother. 


The facrifice is lawful of any animal of the three fpecies above Age at which 
mentioned, although it be only ix Sconce but not if younger; ex- fitforfacri- 
cepting, however, a fheep, which may be facrificed when a Judday^ 
or fo young as to have no teeth ; and in this cafe our do6Vors have 
made it a condition that the flieep be of large flaturc, infemuch as to 
have the appearance of a Sconce at a little diflance. The period of 
Judday in fliecp (according to our do£l:ors) is at the expiration of fix 
months, and the commencement of the fcventb. The time of Sconce 
in goats or flicep is at the age of one year; in cows, at the age of two; 
and in camels at the age of five years. 


* The fheep and the goat arc held to be of the fame fpccies. 
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Ip feven perfons purchafe a cow for facrifice, and one of them 
afterwards die, and his heirs defire the other fix to facrifice a cow 
on account of thcmldves, and on account of the dead, it is lawful 
whereas, if they facrifice it without the coufeut of the heirs it is not 
lawful. 


If a Chriftian, or any perfon whofe objeft is the flefti, and not the 
facrifice, be a fharcr with fix others, the facrifice is not lawful on the 
part of any. 


Rules with It is la'^ful for a perfon, who* offers a facrifice, cither to eat the 

refpeft to the ^ * 

(iifpofaiofthe flelli, or to bcftow It on whomfoever he pleafes, whether rich or 
poor; and he may alfo lay it up in ftore. 

t 

It is moft advifable that thir^j^j^ of the flefh of a facrifice be: 

bellowed in charity. • * " ‘ 

« 

•• 

It is lawfol cither to bcftow the Ikin of a facrifice in charity, 
or to make any utenfil of it, fuch as a bucket, ficve, or the like. It 
is likewife lawful to barter it for any unconfumable article that yields 
profit in its fubftance : — but it is not allowable to barter it for any 
thing confumabky as vinegar, and fuch like. Flefh, in thefe refpedls, 
is confidered in the fame light as the Ikin, according to the moft au- 
thentic traditions. 

If the flefh of a facrifice be Ibid along with the fkin of it for 
money, or for any thing that is not profitable but in confumption, 
it is incumbent on the feller to devote the price to the poor; and the 
fale is valid. 


It 
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It is not lawful to. give a part of the (Iicrifice in payment to the 
butcher. 




It is abominable to take the wool of the vidllm and fell It before 
the facrifice be performed ; but not after the facrifice. In the lame 
manner, it is abominable to milk the victim and fell the milk. 

It is moft advifeable that the pcrlbn who offers the lacrificc ft mull hr 
fhould himfelf perform it, provided he be well acquainted with facrirmer^'r 
the method ; but if he fhould not be expert at it, it is then advile- 
able that he take the afliflance Of another, and be prefent at the 
o|Tcration. . 

It is abominable to commit the flaying of the viftim to a Kitdoiv. ^ 

If, however, tjjcrfon order a lO^bet to flay his vnflim, it is lawful, ployed to % 
It is otherwife where a perfon or jeirs a Idta^iany or worfhipper of fire, “ 

to flay his victim, for this is inadmifliblc. 

« 

If two perfons commit a miftake, each flaying the offering of Two perfom 
the other, it is lawful; and no coinpcnfation is on that account due Cher’s *vic- 
from either. If, alfo, having erred in this manner, they fhould cat 
the flefh, and then difeover the miftake, in this cafe it is rcquifitc make a mu- 
that they fandify the a£t of each other, and facrifice is then fulfilled, faiio™"'*"'"' 
If, on the contrary, they refufe to do fb, and difputc the matter, 
each is in that cafe entitled to take a compenfation for the value of 
the flefli of his offering from the other, and mufl: then bellow fuch 
compenfation in alms, as it is a return tor the flefh of his oflcring: 
and the lame rule alfo obtains where a perfon dejlroys the flelh of the 
oflering of another. 

If a perfon ufurp a goat, and lacrifice it, he'is in that cafe Ofeoffacri- 
bound to compenfatc for its value, and his offering is thereby rendered “"j. 

M a yalid; 
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valid; becaiife upon paying the compenfatioii he is held to have been 
proprietor of the goat from the time of his having ufurped it. It is 
other wife where a pcrlbn lacrifices a goat committed to him as a de- 
poflt ; for this is not valid ; bccaufe he is obliged to compenfate for 
it (not on account of the animal^ but) on account of the Jacrifice^ 
and hence his property in it is not eftabliflicd until after he has 
facrificed it. 


hebata: 
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BOOK XLIV. 

Of KIRAHEEAT, or ABO MIN AtlON S. 

T he author of the Hedaya remarks that our dodors have dil- 
agreed concerning the extent in which the term Makroob * is 
to be received. — Mohammed was of opinion that every thing Makrooh 
js unlawful ; but as he could not draw any conviucitig argument from 
the facred writings in favour of this opinion, he renounced the general 
application of unlmvfulnefs with refpedt to fuch articles, and clalVcd 

• is the participle paHi VC Kunha<t to abominate i this word is ficqucntly 

taken in a milder fenfes and may relate to any thing improper or unbecoming, 

them 


Difft-rencer of 
opinionicoii- 
cfining the 
extent *>f the 
XQvmMa'rnoL. 



86 


It is abomiti' 
able to cat 
the flefh or 
to drink the 
milk of an 
ofi, or to take 
the urine of a 
cameU unlcfs 
medicinally; 

or to ufc vef- 
fcls of gold or 


ABOMINATIONS. Book XLIV. 

them under the particular defeription of Makrooh, or abominable.--“It 
is recorded, on the other hand, from Haneefa and Moo Toofaf^ that 
Makrooh applies to any thing which, in its qualities, nearly approaches 
to unlawful, without being aSlually fo. — This article is comprehended 
under a variety of heads or fedions. 


SECT. I. 

i<y Eating and Drinking. 

Haneefa has (aid that the fleth and milk of an afs, and the urine 
of a camel, are abominable.— According to Aboo Toofaf the urine of a 
camel may be taken as a medicine ; but with refpeft to milk, it is a 
fccretion from the blood, and is therefore fubjeft to the fame rule with 
the flelh of the animal from which it is produced. 

It is not allowable, either to men or women, to ufe a veflel of 
gold or filver in eating, drinking, or in keeping perfumes ; becaulc 
the prophet has laid, with refpedl to any perlbn who drinks out of a 
veliy of filver or gold, that “ the fire of hell Jhall enter into his bellyf 
and it is alfo related, that a perlbn having brought water for Aboo 
Hareerd in a filver veflel, he refuled to drink, declaring that the pro- 
phet had prohibited him from drinking out of fuch a veflel. The pro- 
hibition, therefore, being eflablilhed with refpeit to drinking, it fol- 
lows that the rule extends to the ufing of oils, and fimilar articles, that 
being in efTcift the fame with drinking, fince in both cafes the ufe of 
a veflel of gold or filver is induced, — whence it is that the ufe of a 
golden or filver fpoou is abominable, as allb the ufe of a filver or 

7 golden ‘ 
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golden bodkin for drawing antimony along the eye-lids, or of boxes 
for holding antimony, or any other thing, made of thofe metals. 

The ufe of veflels of lead, glafs, cryftal, and agate, is permitted. 
Shafei maintains that thofe arc abominable, becaufc they refemble gold 
or filver in point of fplendor. 

It is allowable, according to Hanerfa^ to drink out of an wooden 
veflel ornamented with filver, provided the particular part to which 
the lip is applied be void of it. In the fame manner, alfo, it is per- 
mitted to ride upon a faddle interwoven with filver, provided the fpacc 
allotted for the feat be plain ; and this rule likewife holds with rafpctfl 
to a couch or Ibpha. — According to Aboo Toofaf^ on the contrary, all 
thofe are abominable. — From Mohammed there are two traditions on 
this point ; one corrclponding with the opinion of Haneefuy and the 
other with that of Aboo Toofaf, After the lame manner they have 
difagrecd concerning the ufe of a ve£el or chair adorned both with 
gold and filver; concerning fwords, mofques, frames of glafles, and 
l^oks, when they are ornamented either with gold or filver ; and alfo 
concerning ftiirups, bridles, or cruppers of that defeription. — ^Thel'e 
differences of opinion, however, exift only where the gold and filver 
is fo applied, in any of thefe calcs, that it is to be Icparated only by 
means of fome difficult procefs : but the gilding of things, citlicr with 
gold or filver, in fuch a manner as to require art to feparate it, is 
unanimoufly allowed. — The argument of the two difciples is that the 
ufe of one part of a veflel includes the ulc of the whole ; wherefore 
they hold it equally abominable as if the part applied to ufe were likc- 
wile of gold or filver. Haneefoy on the other hand, argues that orna- 
ments of gold or filver, when not applied to ufe, are merely appendages, 
and therefore not to be regarded; whence the ufe of the article is al- 
lowable, in the fame manner as wearing a garment which is trimmed 
with filk, or a ring which has a piece of gold fet in it. 
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ibcinforma- Ip a pcrfon fciid his fervant, or a hireling, being to 

field may bo purchafc meat, and he purchafe meat accordingly, and acijuaint his 
i! gl'rd^rihe boLight it fjoin a yezv^ a QljriJiian^ or a Mujftilman^ 

h.vtuindb of it is lawful for him [the maRcr] to eat the food lb pnrehafed ; becaufe 
the word of an infidel is creditable in all matters of a temporal nature, 
as he is prefumed to be poUcflcd of reafoii, and fallchood is prohibited 
in his religion : befidcs, there is a nccellity for believing his alTertion 
ill temporal concerns, from their frequent occurrence. If, on the 
contrary, the fervant inform his mafter, that “ he purchafed the 
“ meat from an infidel who is not a feripturift, and it was flain by 
“ one who was neither a feripturift nor a Mujfubnan^^ is in that 
cafe unlawful for the mafter to cat the flefh fo purchafed; for as the 
word of an infidel is credited with refpect to the legality of meat, it is 
credited with refpeft to the illegality y in a fuperior degree. 

A prefent If a flave, cither male or female, or an infant, fliould carry fome- 

thing to a pcrfoii, faying “ fuch an one has lent this to you as a pre- 
}und^ol a “ fciit,” ill that cafc the perfon mayjuftly credit the information, as 
it is a frequent cuftom to fend prefeiits by fuch meflengers. In the 
fame manner, if either of thefe fliould intimate to a flave that his 
mafter had given him a licence to trade, he is allowed, accordingly, to 
accept of it ; becaufc it is perhaps impoHible for them to bring wit- 
nefles to atteft the intention of the mafter, whence, if their word 
were not credited, it would occafion an obftrudlioii to bufincfs, and 
an uiineccflary reftraint amongfl: mankind. — It is related, in the JaMa 
Sagbeery that where a flave girl comes to a perfon and fays, “ my 
“ mafter has fent me as a prefent to you,” it is lawful for that perfon 
to accept of her. 

iiic word of temporal concerns t\ic word of a reprobate ^ may be taken ; 

a tel rotate ^ 

* Arab. Fii/d’y in oppofition to AdlU a./^or upright perfL'n.— .The diftindlion between 
thefe terms has been fully explained clfewherc. 


but 
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but in matters of a fpiritual nature the word of an upright man only is m»y be taken 
to be credited. The reafon of this diftinftion is, that affairs of a tem- e" but 
poral nature are of frequent occurrency amongft every fe<5l of men ; ^ounjfimuj 
whence if, in the tranfadion of them, any thing more than maturity 
of age and fanity of intelled (fuch as integrity, &c.) were required, 
it would occafion a reftridion in buiinel's; to obviate which, the 
word of one perfon, in fuch cafe, is creditable, whether that perfon 
be virtuous or dillulute, a Mujjulman or an infidel, a man or a woman. 

Concerns of a fpiritual nature, on the contrary, arc not of fuch fre- 
quent occurrency; hence it is requifite that in relation to them a 
greater caution be ufed. The word, therefore, of none but an up- 
right Mujfulman, is admiffible in fpiritual matters; becaufe an unjuil 
man lies under a fufpicion of falfehood; and an infidel, as not follow- 
ing the LAW himfelf, has no right of enforcing it upon others. The 
cafe is different with relpcdt to temporal matters ; for an infidel is per- 
mitted to refide in a Mujfulman territory purely on account of his tem- 
poral bufinefs, for which he would be incapacitated if his word in 
temporal matters were to be rejefted. From this necelfity, therefore, 
credit is given to it. — A perfon, alfo, whofe charafter is unknown, is and the fame 
confidered in the fame light as an unjuft man or reprobate; and his 
word relative to matters of faith is inadmiffible. It is, however, re- 
lated in the Z&hir Rawdyet, that fufpicion and probable conjedlure are 
the grounds on which it is lawful to determine in this point ; —in other 
words, praAice muft accord with the conjecture which appears moft 
probable or beft fupported. There is alfo another tradition from Ha- 
neefuy that the word of a perfon of unknown character may be be- 
lieved in matters of a fpiritual nature. 


The word of a freeman or (lave, whether male or female, is ad- i he »or<i of 
mitted in fpiritual concerns, provided they be upright *; for, in con- p"rf“n"^*h(; 
fcquence of integrity, veracity preponderates ; and this is a caufe of thcrfieman 

or n.ivej m.iy 


♦ Arab. Adtl\ 


in oppofition to FafiL 
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be liken in be lief. — It is to be obfervcd, that what was before related, of licencing 
fpnitiui in..t- a Have to trade, iei l.uu; prcfciits and meflages, ancl the like, are of 
the elai's of ZdV/v/'^/v/Z matters ; as is nlfo the invefting of another with 
tlic ]y'>wer of agency. — Iniormation, on the contrary, concerning the 
irnnuiiiv of water (for inlfance) is a matter of a Jpr ',laal nature. In 
till-', inilance, therefore, if t- c lormcr be an upright Mujjulman^ the 
rion who receives the intormati(ni is at liberty, in perlorming his 
pnnlication, t(^ fubfiltu to land i'or the water, in tiv. o[ ityu?n^ 

7 n'nn '^^ and mud: not perform it with the water. — 1{\ on tiu? contrary, 
the informer be a profligate, or of unknown character, it is incumbent 
on the perfon who receives the information to confidcr tlic matter de- 
liberately; when, provided he conclude the informer to be a pcrlbn 
of\eracity, he mu ft perform in Head of abluti(.n. — (In this 
cafe, how'cver, he lh(juld ufc the precaution of lirft poumgout a 
little of the w'ater, and may then perform fcvunwnm\ wdicrc as, if thcr 
informer be of an upright charadler, as there is in that calc no fiif- 
picion of falleliood, the pouring out the water by way of precaution, 
is entirely unncccflary.) — If, on the contrary, the rcfnlt of Ins re- 
flcvHion be that the information was fallc, he muft perform ablution, 
but not teyummhn with the water. This is what the law enjoins; but 
in this cafe alfo it is a rcquifitc precaution that, after ablution, he per- 
form teywnmim^ as the judgment he has formed in this cafe is entirely 
from con jert lire. It is alfo to be obferved that legality and illegality 
arc confidered as of a fpiritual nature where they alTeiSt not the pro^ 
perty of any perfon. Where, on the contrary, the teftimony of one 
upright perfon tends to injure the property of another, it is not in 
llich cafe of any weight; — as where, for inftaiice, an upright perfon 
teflifics that a certain perfon has married his own foHcr-filtcr ; in 
which cafe his teftimony is not creditable, as tending to hurt the pro- 
perty of the hulband, inafmuch as he would be deprived of the effedls 
of the woman, to which the marriage had entitled him;-“Or where a, 

* For a further e;cplanation of this, fee Vol. I. p. 295. 
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perfon informs another, who had piirchafed a flave-girl, that flic is his 
own fofler-fifter, or that flic is a free woman. 


If a perfon be invited to a marriage-feaft, and, upon going there, 
obferve the company to be engaged in wanton amufement, or in ting- 
ing, ftill it is laudable in him to fit down and partake of the entertain- 
ment ; for the acceptance of fuch invitation is ftriclly orthodox, as the 
prophet has faid, “ wbofoever refujes an Invitation^ is certainly not 
“ obedient to me." — He is not, thtreforc, to leave the entertainment 
on account of any irregularities committed by others ; in the lame 
manner as, at the ceremony of a funeral prayer, a perfon is not to 
abfent himfclf, although people hired tor the purpofe of lamentation 
may there be prefent, — If, however, he have power to prohibit thele 
irregularities, it is incumbent on him to exert it : but if he polTcfs not 
fuch power, he mull: then remain with patience. — This is where the 
pcrfoti invited is not a Mooktidda *, or holy man ; for, if fuch a perfon 
fliould be prefent and have it not in his power to reflrain thefe irregu- 
larities, it is then incumbent on him to withdraw, as his prcfencc in 
fuch a place flicws a relaxation of religion. If, alfo, irrcgulaiitics be 
committed during the time of eating, it is improper that any perfon 
fliould remain there, whether he be tsMooktiddii or not; (Jon having 
prohibited us, in the Koran, from fitting in company with tlic 
wicked. All this proceeds on the fuppofition of the invited p:i Ion 
being atflually prefent at the marriage-feaft, before he is aw are of tholb 
irregularities; for if he be previoufly aware of fuch irregularities being 
pradiced, it it is incumbent on him to ftay away, whetiier lie be i 
Mooktidda or otherwife. * 


It is laud.iblc 

to acc ’pt an 
invitation to 
a manlagr.- 
fi.ail, — iiDt- 
withllandin^ 
any ir-rgu 
laritifs which 
may be prac- 
ticed there; 
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* Literally, :in exemplary as being eminent for fanflity of ilinraclcr, — whence 

the term is> applied to priefts., or other perfons who exercife a holy uiIiLe. — 1 he Pitjhm 
term fuch a perfon a PuJIjwa^ or one who leads the way^ 
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SECT. II. 
Of D K E s s. 


may ^ DRESS of filk IS not lawful for men: but women arc permitted 

drefs m filk; ... . ^ 

l)ut««inuft to wear it; for it is related by feveral of the companions of the pro- 
phet, of whom was Alee in particular, that one day the prophet ap- 
peared with a piece of filk in one hand, and of gold in the other, and 
faid, “ Bath tbefe are prohibited to the men f my tribe^ but are lawful 
“ to the WOMEN.” 


farther than A sMAM, quantity of filk, fuch as three or four fingers breadth, 
^ fringe or border to a garment, or applied to any fuch purpofe, 
is allowable ; becaufe it is related that the prophet prohibited the wear- 
ing of filk, excepting a Ihred of the breadth of three or four fingers in 
a garment ; and it is moreover related, that the prophet wore a robe 
with an edging of filk to it. 


kpiUmoot According to Haneefa^ it is allowable to make a pillow of filk, 
able'} * * and to fleep upon it. The two difciples, on the contrary, hold this 

to be abominable ; and the fame difference of opinion obtains concern- 
ing making curtains of ^ilk, and hanging them upon doors. The ar- 
guments of the two difciples on this point arc twofold. First, the 
ufe of filk in general is proferibed by the prophet. Secondly, the 
making pillows and curtains of filk is a cilftom of the proud; and the 
imitation of fuch is forbidden.—- The argument of Haneefa^ on the 
other hand, is that the prophet fat upon a pillow of filk ; and that there 
was one laid upon the fbpha of Abdoola Ibn Abbas. 


It 



Book XLIV. ABOMINATION. 

It is allowed to warriors, in the opinion of the two difciplcs, to 
wear a drefs of filk or fattin in the time of war; becaufe there is a tra- 
dition, recorded by Shaaby^ that the prophet permitted the wear of 
filk during the time of battle. Moreover, it is in a manner neceflary, 
as being beft adapted to countera^fl the hard preflbre of armour, and 
tending to excite horror in the eyes of the enemy, ifanetfa^ on the 
contrary, holds this to be abominable, becaufe the traditions which 
point out its illegality are abfolutc, without diftinguifhing between 
any particular period or junfture, fuch as war, or t\\t like; and the 
neceflity may be anfvvercd in a drefs of Makhlooty — that is, having 
the woof of lilk, and the warp of any thing clfe. Jiefides, lilk, and 
every other thing that is proferibed, becomes allowable in no cafe but 
that of neceffity ; — and with refpedl to the tradition recorded hyShaaby, 
it alludes to a drefs of Makhloot. 

A GARMENT of cloth, the woof of which confifts of filk, and the 
warp of any thing clfe, fuch as wool or cotton, is allowable to wear 
during war, becaufe of its being neceflary : but it is abominated at any 
other jundlure, becaufe then there is no neceflity for it. The fame 
rule alfo obtains with refpeft to cloth of which the warp is filk and 
the woof wool or cotton ; and for the fame rcafon. 


SECT. III. 

Of Ornaments. 

Men arc prohibited from the ufe of ornaments of gold, fuch as 
rings, and the like, becaufe of a faying of the prophet to that clfcft. 
Ornaments of filver arc likewife unlawful; becaufe lilver is, in cfFeft, 
•the fame as gold. An exception, however, is made with refpcdl to 
7 flgn ct 
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fxrcpt on fignct-rings, girdles, or fwords; the ufe of filvcr in ornamenting 
gu'cUe saS’ being approved. — In the Jatm Sagheer^ it is related that fiher 

rings only fliould be ufed ; whence it may be inferred that rings of 
ftonc, iron, or brafs, are forbidden. It is alfo related, that the pro- 
phet, on feeing a ring of brafs upon the finger of a man, faid, “ I 
“ perceive the Jmll of an image and again, that having feen, upon 
the finger of another perfon, a ring of iron, he fpoke to him thus, 
“ / fee upon your finger the ornament of ' the people of hell." — What is 
here faid refpcdls the circular hoop, and not the fetting or beazal of 
the ring. Hence it is lawful that the fetting be of ftone. It is pro- 
per, however, that men, in wearing rings, turn the fetting or bea- 
zel towards the palm of the hand, and women otherwil'e, becaule, 
with relpcd to them, rings arc confidered as ornaments. — Sovereigns 
and judges, moreover, wear rings, only as having occafion to feal 
with them ; but with refped to other people, it is mofl: advifcable 
that they never wear rings, as a like reafon docs not operate with 
them. 

If a piece of gold be inferted in the fetting of a ring, it is allow- 
able ; for, in that cafe, the gold is only a dependant on the ring, in 
the fame manner as a Ihrcd of filk upon a garment. 

Gold is not to It is forbidden, in the opinion of Hanerfa, to bind the teeth * with 

bculcdmany i 

caAsof nicc-r- -I thread ot gold. Mohammed^ on the other hand, maintains that this 
fcrtiiUn- pia'^ticc is unobjcaionablc. Oi Aboo 3 there are two opinions 
iwcr equally reconlcd ; one corrclponding with the opinion of Haneeft, and the 
other with that o( Mohammed. The two dilciples, in fupport of their 
opinion, quote the cafe of Arifjd the fon oi AJfad^ who, having loft 
his nofo by a wound he received at the battle of Goolab, made a 

• This poflibly means where a frpfoptitious tooth is placed in the head to fupply the 
lofs of once 
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falfe one of filver, which occafioiiiiig a very ofFcnhve fmell, the pro- 
phet commanded him to make another of gold. The argument of 
Huheefa is, that gold is in its nature uida\^ ful, whence the ufc of it is 
allowable only in a cafe of ncccfiiLy; and as the ncceflity may in ge- 
neral be equally well anfvvciX'd by fubllitULinr: lilvcr, gold therefore 
remains liibjedl to its oripUial llatc r-i p'ohiLilion :] thi'> neceffity, 
however, could not be anrwt irj, in the f .'tc ylrljju, but by a lub- 
flitutiun of gold, bccaulc of the filvcr ocea^it iiuig a naufeous fmell. 

It is abo«-nin'’' lc ir^ a/iy 'crfon to cloth ' h’-; in'ant child in a drefs 
of filk, with v)ojnmenrs of goiil ; for. fiiict thr t drefs is proved to be 
prohibited to men, they are confequcntly forbidden to drei's others in it ; 
in the lame manner as it is unlawful \.o give wine to drink, becaufc of 
the illegality of drinking it. 

The cuflom of keeping handkerchiefs, as is frequently practiced, 
is abominable. Many, however, hold that it is allowable, if done 
from motives of necellity. This is approved ; for the prailicc is abo- 
minable only when done oftcntntioully, in the fame manner as the 
mode of fitting with the knees on a line with the chin, and the hands 
folded round the legs*. 

It is allowable to bind the finger with a ftring, or a ring, with a 
view to aid the memory concerning fbme bufinefs relative to another 
perfon. 

• Meaning, that when a perfon fits in the manner fo deferibed, from ofientatlon,,it is 
abominable, but that it is allowable when done with a view to obtain refi. 
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Mffn muft 
not look at 
llrange w%- 
mcn, except 
in the face, 
hand. 


or foot. 


A man (if 
young) mull 
not touch a 
(Irange wo- 
man. 


SECT. IV. 

Of the Commercjsi5/'//6(? Sexes; and of looking at or touching 

any Perfon. 


It is not permitted men to look at flrange women, except in the 
face, and palm of the hands, which is allowable, becaufe women 
being frequently concerned in bufiiiefs with men, fuch as giving, 
taking, &c. it would therefore fubjeft them to great inconvenience if 
thefe parts were veiled, whence there is a neceffity for leaving them 
bare. — It is reported, from Haneefot that it is allowable to look at the 
feet of a woman,’ bccaufe of there being fometimes occafion for it. 
From Moo Toofaf there is a tradition that the feeing of the Ihoulder is 
likewife allowed ; becaufe that, from the influence of cuftom, it is 
left expofed. If, however, a man be not fccure from the impulfc of 
lull, it is not allowable.to look even at the f^e of a woman, except in 
cafes of abfolute neccfllty. 

It is not lawful (or a man to touch the hand of a firange woman, 
notwithftanding he have a controul over his lull ; becaufe the prophet 
has faid, “ whofoever toucheth a Jlrange 'womant Jiiall be fcorched in the 
“ handveith hot cinders on the day of judgment*' — This, however, 
proceeds on a fuppofition of the woman being young; for if Ihe be 
old, infomuch as to be infcnflble to luft, in that cafe it is lawful to 
touch her at the time of falutation. The cafe is fimilar where the man, 
being old, is infenfible to paflion himfelf, and not fuch as to excite it 
in the woman he touches. 


It 
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. It is lawful to touch or look at a young girl infcnlible of the car- 
nal appetite ; as iu that cafe there is no apprehenliou of fedu£tioa. 

A KAzef. may look ^ the face of a ftrange woman, when he 
pafles a decree upon her, notvyithftandlng there be an apprehenfion of 
luft ; bccaufe he is under a neceffity of fo doing, for the purpofe of 
expediting his decrees, in order that the rights of mankind may fuftain 
no injury.-—Witnefles, alfb, are under the fame neceflity, in order 
to their giving evidence ; and hence it is lawful for them likewife to 
look in the face of a ftrange woman, where they are defirous of giving 
evidence concerning her. — With refpe»ft, however, to looking merely 
tn order to bear teftimony, it is certain that this is not allowable where 
there is any apprehenfion of luft, fince others might be found free 
from fuch influence; which argument docs not apply at the time of 
actually giving evidence. 

A MAN may without blamt: look on a woman whom he has an 
inclination to marry, notwithftanding he knows that it will inflame 
ills paflion. 

A PHYSICIAN, in adminiflering to a ftrange woman, is permitted 
:o look at the part aftedfed. It is, hdwever, moft advifcablc that he 
iiftrudl another woman how to apply the remedy, as the circumftance 
)f an individual' of one fex looking at another of the fame is of left 
:onfequcnce. If he ftiould not be able to procure a fit woman to in- 
Irud, it is in that cafe incumbent on him to cover all the membefs of 
he woman, leaving expofed only the particular part aftc>ied, when 
le may look towards it ; refraining from it however as much as is 
)oflible, fince any thing the fufferance of which is prompted by -nc- 
effity, ought to be exercifed with as much reftri^tion as the circum- 
lances of the cafe will admit.--In the lame manner alfo, it is lawful 
or a man, in adminiftering a glyfter to a man, to look at the .proper 
lart. 

• VoL. IV. O O NE 
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A mnn may 
viewer touch 
any part of 
another man, 
except his 
nakednefs. 


A -LVt/man 
.'dfo, may 
look at any 
part of a man 
except his 
nakednefs, 
(provided ftie 
he free from 
lull,) 


One man may, without blame, look at any part of another, ex- 
cept from beneath the navel up to the knee ; becaufc the prophet has 
faid, //te nakednefs of a man is f om the 7iavel to the kncc’C' and as, 
in another tradition, it is faid, “ from beneath the navel^'* it may 
thence be inferred that the navel is not included, but that the knee is 
fo. — Still, however, in this a gradation is obferved; for the expofure 
of the knee is of Icfs confcquencc than that of the thigh, as on the 
other hand the expofure of the thigh is not fo bad as that of the po/ilivc 
nakednefs, or genitals; wherefore a perfon is to be reproved mildly 
when he leaves his knee bare; to be treated more harfhly when he 
covers not his thigh ; and, in the cafe of expoling his genitals, muft be 
compelled by pnnifhment to cover them. 

Every part of a man, which it is proper for another to look at, 
may likewife, without blame, be touched by him ; for the fight and 
the touch of thofe parts of a man which are not tuikcdnefs are coafi- 
dcred in the fame light. 

Women may law^fully look at a man, except in the fpacc from the 
navel to the knee; provided, however, they be fecure from lull:; for 
men and women are confidered alike, in looking at parts not private, 
the fame as in looking at a drefs or a quadruped. (In the Mobfoot^ 
under the head of Hermaphrodites j it is related that a woman looking 
at a ftrange man reiemblcs a man looking at his female relation, in 
which cale it is unlawful that he look at her back or belly left he 
thereby excite luft.); — If, however, a woman be enflamed vjdth luft, 
or harbour a ftrong fnfpicion that looking at a man would create it, or 
be in any degree doubtful about it, in cither of thefc cafes it is moft 
becoming that Ihc fhut her eyes, and avoid looking at a ftrange man ; 
and if a man allb be thus circumftanced, it is incumbent on him to 
dole his eyes, nor muft he look at a ftrange woman ; becaufc Inft 


* The reafon of this is explained hereafter. 


having 
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havin^y great power over women, is confidered as always operating 
upon them-; and when men are alfo fubje<3: to a pallion of that nature, 
it cxifts then on the part of both ; and this is a weighty realon for 
rendering their looking at each other illegal. It is othervvife where the 
woman is influenced and not the man, for then there is not an equally 
cogent reafon to render it unlawful, one party only being in that cafe 
enflamed with luft. 

A WOMAN is permitted to look at any part of another except from 
under the navel to the knee. This is according to one tradition of 
llaneefa\ but according to another tradition, the looking of one wo- 
man at another of her fex, is the fame as that of a man'at his female 
relation ; that is, they arc not permitted to look at the back or belly. 
The firft tradition is however the moft authentic. 

It is lawful for a man to look at his flave girl in any part, provided 
(he be not related to him within the prohibited degrees ; and alfo at 
Ills wife in any part, even in the pudenda^ ifhepleafe; bccaufc the 
prophet has faid, Jhut your eyes front all excepting your wives and 
“ female faves^^ Neverthclefs, it is mod becoming that a hulband 
and wife (hould neither of them look at the genital parts of the other, 
as the prophet has faid, wAen ye copulate with women of your ozvn 
triie^ you mufi conceal as much as poJJib[e\ and be not then naked j as 
** that favours too much of the cujiom of ajfes** 

It is lawful for a man to look at his female relation either in the 
face, head, breaft, (houlder, or legs; for as it is ufual with relations 
to vifit one another without any previous intimation, and unattended 
with any retinue, and as women, in their houic, generally wear a 
drefs adapted to Icrvice, if, therefore, the light of thefe parts were 
culpable, it would impofe too great reftraint upon them. It is difr 
ferent with rcfpefl to other parts; and hence proceeds the illegality of 
leoking at the back or belly. (It is proper to obferve that by the term 

O 2 relation. 
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relation, [A/oAr«»,} as here ufed, is to be luidcrftood any perfbn be- 
tween whom and the beholder marriage is utterly and perpetually il- 
legal, in confcqucnce of affinity by either blood or marriage.) 

Evf.ry part in a relation which it is lawful to look at may like- 
wife be touched ; unlcfs, however, there be a dread of its enflaming 
the p:\flion of cither, in which cafe neither the fight nor the touch is 
approved. 

There is no impropriety in- a man fitting in private with his fe- 
male relation, or travelling with her; becaufc the prophet has faid, 
“ No woman JhaU travel more than three days and three nights, unlefs 
accompanied by her hujband, or her relation', and ij, in this cafe, the 
“ woman Jhould have occajton to mount upon, or defeend from, a horfe, 
“ the man may then, in ajffling her, without blame, touch her back or 
“ belly,y if covered, and provided be be fureef bis paffion’, but otherwife 
“ be muf beware of touching her'* 

Every part which it is lawful for a man to look at in his female 
relation, may likewife be viewed by him in the female flave of an- 
other, whether fhe be an abfblute flave, a Modhbbird, a Mok&tibk, or 
an Jm-lValid', for as a flave is neceflitated to wear clothes adapted to 
Icrvile employments, that Ac may difeharge the bufinefs of her 
raafter, and attend upon his guefls, her condition without the houfc 
is therefore the fame, in relation to a ftranger, as that of a free wo- 
man without the houfc, in regard to her kinfman.— With refpeft to 
privacy, or travelling with the female flave of another, many have 
laid that it is allowed, in tlve fame manner as in the cafe of a female 
iclatioii. — Some, however, declare it improper, as not being juftified 
by ncccliitys Mohammed, Mabfoot, has laid, that the aflifting 

of a fenaalc to afeend or defeend from a horfe is approved, provided it 
be in a cafe of nccellity. 


It 
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It is permitted to a man to touch a female Ilave when he has an 
inclination to buy her, notwithlbnding he may be apprcheufivc of 
luft. It is fo related in tiie abrid'gment of Kadowee ; and Mthamned, 
in the Jama Sagieer^ has given a fimilar abfolute opbion in this cafe, 
without making any exceptions as to the circumdance of lud. The 
two difci{des, on the other hand, maintain that although, on account 
of neceffity, it be proper for a perfon to /ooi at a flave girl when he is 
about to purchafe her, notwithftanding it may be the means of in- 
flaming his paflion, flill it is improper to touch her when under the 
iropulfe of paffion, or where there is a probability of its being excited. 
In cafe of an exemption from paffion, however, they hold it allowable 
either to touch ox look at her. 

When a female flave arrives at maturity, it is improper to leave 
her in drawers only : on the contrary, it is requifitc that flie have two 
clothes, in order that her back and belly may be covered, as thefe, 
with regard to her, may be confidercd as privy parts. It is moreover 
reported, from Mohatnmed, that when a female flave reaches the age 
of puberty, flic -muft not be expolcd in drawers only, as that may 
occaflon luft. 

A Khasee, or fmple eunuch, is confidercd in the fame light with 
a man, whence any thing prohibited to a man is lb likewife to him, 
for he poflefles virility, and is not dilablcd from copulation ; and the 
fame, alfb, of a Majboob, or complete eunuch ; for he is likewife 
capable of fridlion, and has the power of palling femcn ; and fo like- 
wife of an hermaphrodite, as he is merely a defedive man. 

It is not lawful for a male flave to view his miftrefs, except in the 
face, or palm of the hands, in the fame manner as a ftranger’s. Miilik 
maintains that a Have is in the predicament of a kinfman within the 
prohibited degrees ; (and fuch alfo is the opinion of Shafei ;) becauic 
. his miftrefs is fubjefl to his entering her apartment ficqucutly with- 
6 out 
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out intimation. The arguments of our do£tors arc, that the Have is 
a man neither related to her as a kinfman nor hufband ; that he is 
liable to be influenced by a paflion towards her, as marriage may 
eventually be lawful between them; (that is, in cafe of his emanci- 
pation;) and that there is no iiecelfity for his approaching her 
without leave, as the bulinefs of a flavc properly lies without the 
houfe. 


man may 
gratify his 
paflion «viih 
his fi-nialti 
Have in what- 
ever w ly he 
plcafes. 


It is lawful for a man to perform the acl of ^s/7* with his female 
flavc without her confeut, whereas - he cannot lawfully do fo by his 
wife, unlcfs with her permiflion. — The reafon of this is that the pro- 
phet has forbidden the adt of A^il with a free woman without her 
confent, but has permitted it to a mafter, in the cafe of his female 
flavc. Betides, cariial tonncxion is the right of a free woman, for 
the gratiiVing of her paflion, and the propagation of children, 
(whence it is that a wife is at liberty to rcjcdl: a hulband who is aii 
eunuch or impotent,) whereas a flave poflefles no fuch right. — A 
man, therefore, is not at liberty to injure the right of his wife, 
whereas a mailer is abfolute with refpedl; to his flave. — If, alfo, a 
man Ihould marry the female flave of another, he muft not perform 
the acl of A%U with her without the confent of her mafter. 


♦ For a definition of >/«//, fee Vol. I. p. 167. 
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SECT. V. 

Of IsTiBRA, or wailing for the Purification of Women *. 


A MAN, when he purchafes a female flavc, is not j>crmitted either 

to cniov her, or to touch, or kifs her, or look at her pudenda, in lull, connexion 

with hit. pur- 

uutil after her Uibra^ or purification from her next eiilning courlcs ; ciufcd female 
for when the captives taken in the battle of Aut^f were brought le'mofhcr*^ 
thence, the prophet ordained that no man Ihould have carnal con- couifishavc 
ncxion with pregnant women until after their delivery, or with others 
until after one menftruation ; which evinces that the abftinencelb en- 
joined is incumbent on a proprietor; and further, that the ceeK/ m/ttr 
of right of property and of pofleflion is the occalion of its being incum- 
bent. The end propofed in this regulation is, that it may be afeer- 
tained whether conception has not already taken place in tlic w omb, 
in order that the iffue may not be doubtful. 


Abstinence until after# purification is incumbent on the ^/wr, bmthi'.iuie 
but not on the feller', for the true reafon of its necclfity is the defire of 
copulation; and as the buyer is prefuined to poflefs this defire, and 
not the feller, the obfervance of it is therefore enjoined him, and not 
the other. If, moreover, defire be an internal operation of the mind, 
the obligation of the law, in this particular, refts upon the argument 

* A phra/cology runs throughout this fedfion which renders the tranflation of it into 
Englijh particularly difficult, as the precife meaning of the term JJiihia cannot be exprefU d 
by any fingle word in our languagCi— I'hc beft Arabic lexicons define IJilbra to fignily 
“ the furification of the womb'^ — The term, however, muft here be received in a more in- 
volved fenfe; for IJlibra docs nut, in fatJf, mean limply purification^ but a defire of, or (as 
rendered in the text) a ivaiting for purification; for which reafon the tran/Iator renders it 
purification^ or abjiineme^ as beft fuits the context. 

5 - of 
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tnenftrkoui fc* 

inal'* flive, 
the piirchafcr 
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another com- 
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of fuch tlefirc. Now the mere power of committing the carnal afl: is 
an argument of the delire for fuch a£l ; and as this power is eftablifhed 
only by property and pollcfiion, it follows that property and pofleflioa 
arc the occafions of this obligation Df abftincnce. — This law, there- 
fore, extends to a right of property, in all its different modes of being 
acquijcd, fuch as by purchafe, donation, legacy, inheritance, cove- 
nants, &c. whence it is that this abftinence is enjoined upon a perfon, 
who buys a female flave, either from an infant, or a woman, or from 
a Have licenced to trade*, or from a perfon who is by law prohibited 
from having any carnal connexion with her. In the fame manner, 
alfo, this abftincnce is incumbent where a perfon buys a female Have 
who is a virgin ; for the law proceeds according to the proof of the 
caufe which prompted it, and not according to the proof of the pro- 
priety or expediency, as thefe relate to what is internal and unknown. 

If a perfon purchafe a female flave during her menftruatlon, no 
regard is paid to this menftruation with rcfpcfl: to determining the ab- 
ftinciiccf. In the fame manner, alfo, no regard is paid to a men- 
ftruation which occurs between the time of taking poffeffion and the 
time of the right of property being eftablifhed, by purchafe, or the 
like ; — and fo likewife, regard is not paid to the delivery of a female 
flave between the eftablifhment of a right of property in her, and the 
aft of taking pofleffion, — (contrary, however, to the opinion of jiboo 
Toofdf .^ — The rcafon of this is, that the occurrence of right of pro- 
perty and pofleflioa is the caufe of purification being required ; and the 
obligation of obfervkig the purification is an cffe& of property and pof- 
feffion; and the efed cannot take place before the occurrence of the 
cauje. The fame rule holds with regard to fuch menflxuous purga- 

* The flave licenced to trade is, in this cafe, fuppoTed to have been prohibited from co- 
habiting with the flave, as the goods he fells or purchafes are prefuyied to be the property 
of another, namely, his mailer. 

t Arab. Ftt babal Ijiibri\ (literally) “lepwirf of meaning that puri- 

fication rcquifite to determine the abftincnce impofed on the purchafer of a female flave. 

" tions, 
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tions as may happen previous to the procuring of fandion, in the cafe 
of an unauthorized fale of a female ilave, notwithflanding the pur- 
chafer may be feized of her;~and folikewife, where thccourfes hap- 
pen after the feizin in the cafe of an illegal contraft of lale, and before 
the flave is purchalcd by a valid contrad; ; for in none of all thefe cafes 
do the prel^it courfes determine the ahftinence. 


Abstinence is requifite in the cafe of a partncrjhlp female flave, 
where one of two partners purchafes the other’s fliare ; for here the 
caufe is complete, and ‘upon the completion of the caufe the efTedt 
takes place. 

If a perfon purchafe a Magian female flave, or receive her in do- 
nation, and flic, after his taking pofleflion of her, have her courfts, 
and then become a MuJlimA^ — or, if a perfon purchale a female flave, 
and make her a Mokiltiba, and the, after his taking pofleflion of her, 
having voided her courfes, prove unable to diicharge her ranfbm, 
— fuch courfes are fuflkient to cftablilh the requifite purification, in 
either of thefe cafes, as having happened after the occurrence of the 
taufe for waiting, namely, right of property and pofleflion. 


A perfon pur- 
chafing his 
partner’s 
iharc in a fe- 
male flave 
mufl wait un- 
til her next 
puriflcdtion. 

Other rules 
tobeobferved 
rcfpcAing fe- 
male flaves. 


In cafes where a female flave, having eloped, returns to her maf- 
ter, — or, having been taken away, or hired out, is reflored, — or, 
having been pawned, is redeemed, — abftinence is not requifite, for the 
caufe of it (namely, the acquifition of property and pofleflion) does 
not exift in either inflance. 


In every cafe where abftinence is enjoined, and carnal connexion Where the 
prohibited, all Ibrts of allurements and dalliance, fuph as kifling and unVawVut all 
hugging, are like\Yife prohibited, as thefe lead to the commiflion of 
unlawful a£ls. Add to this, the poflibility of their being committed hibiteZ 
on the property of another, as may happen if the flave prove with 


• V0L.IV. 
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child and the feller lay claim to her. (It is reported from' Mohammed 
that dalliance with a captive flave-girl is lawful.) 

i * 

The purification of a pregnant female flavc is eftabliflird by her 
delivery, and that of a girl in whom the menfes have not yet appeared, 
by the lapfc of a month, that fpace being, with refpeft to I'uch an 
one, a lubftitutc for the courfes, in the fame manner as holds in the 
cale of a woman under Edit*. If, however, the menftrual blood 
fhould difeharge itl'elf before the expiration of the month, the purifr- 
cation by lapfc of time is annulled, becaufe of the ability with refpeft 
to the original circumftance, prior to accompliflaing the objed of the 
fubjiitute. 

Ip the courfes be delayed in a female Have who is of age to be ful> 
je£I to them, it is in that cafe requifite to refrain from any carnal 
connexion with her, until it appear that Ihe is not pregnant, when it 
becomes lawful to cohabit with her. (This opinion is quoted from 
Hanerfa^ in the Zdhir Rawdyetf without fpecifying any particular 
term.) 

It is allowable, according to Ahoo Toofaf to elude the abftinence 
by the praftice of a device ; in oppofition to the opinion of Mohammed. 
The arguments of each on this point have been already detailed under 
the head of Shaffa. — The opinion of Aboo Yoofnf has been adopted by 
K&zees in their dccifions, where it has appeared that the feller had not 
cohabited with the flave from the period of her courfes antecedent to 
the fale;— and, according to the opinion of Mohammed^ when the con- 
trary has been proved. The device which may be pradiced in a cafe 


• See Edit, Vol. I. p. 360 — There feems here to be a fmall miflakc in the text, as the 
Edit of a female flave not fubjeft to the courfes is determined by the lapfc of a m/rti and 
an half. 


where 
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>vhere the pnrchafer is not married to a free woman is that he may 
firft marry the flave, and then purchafe her -j-. — If, on the contrary, 
he be already married to a free woman, the device in that cafe is that 
the feller, previous to the fale, or the purchaler, before taking pof- 
feflion, give the flave in marriage to another perfon, (who mufl:, 
however, be one in whom they can confide, that he will not cohabit 
with her, and that he will divorce her,) and then, that the party 
purchafe the flave, in the former inftance, or take poflelfion of her, 
in the latter, — and the hulband divorce her;— becaufe as the purchafer 
was at any rate prohibited from cohabiting with the flave at the time 
when the caufe of abftincnce firft operated, (that is, when he firft 
acquired property and pofleflion,) no abftincnce is therefore requirctl 
after fhe did become lawful to him, as regard is paid to the time and 
circumftances under which the caufe takes place; — in the fame man- 
ner as where a perfon purchafes and takes pofleflion of a flave who is 
in her JEr///, — in which cafe, upon the expiration of the term of Kdit^ 
abftincnce is no longer required, fince in this cafe the flave was not 
lawful to the purchafer at the time of the caufe taking place. 


It is not lawful for a perfon who has given abufivc language to 
his wife J, either to look at her pudenda in luft, or to cohabit with 
her, or to kifs or touch her, until fuch time as he have performed ex- 
piation ; becaufc, as it is unlawful for him to copulate with her until 
after expiation, it is, confequently, unlawful that he enter into dalli- 
ances with her, fmcc the caufe of an illegal aft is likewife illegal; — in 


A perfon pro- 
noutu.ing 
Zihor mull 
entirely ub- 
ftainfroin his 
wife until he 
have made 
expiation. 


* This condition is here made, beenufe it is not lawful for a MuJJulman to marry a flave 
if he (hould be previoufly married to a free wonrian. (Sec Vol. I. p. 86.) 

t It is here underdood that marriage exempts from abftincnce. 

t Literally, it is not lawful for a -meaning a perfon who has pronounced 

a fentence of Zihar upon his wife. (This whole paftage will be better underftood by a ic- 
fcrcnce to Vol. I. p. 326.) 

P a 


the 



io8 ABOMINATIONS. Book XLIV, 

the fame manner as holds in cafes of Tttikif* and Ibr&m ^ or where a' 
perfon, by miftake, cohabits with the wife of another, — in which 
cafe flic muft: obferve an Edit\ during which, as it is unlaw'ful for the 
the huiband to have connexion with his wife, fo it is likewifc unlaw> 
ful for him to ufe any of its incentives with her. It is othei wife 
during the courfes or falling, for, although copulation be at fuch time 
prohibited, yet dalliance is lawful, bccaufe the courfes arc frequent 
and of long continuance, engrofling a great part of life, as they hap- 
pen once every month, and continue ten days every time ; — and, in 
the fame manner, the days of fading are protracted to one month by 
the divine drdinances, and (among pious perfons) voluntarily occupy 
a confiderable part of life; — whence if dalliances were forbidden during 
thofe terms, it would tend to reftrain men too much in their enjoy- 
ments. 

/ 

If a perfon, incited by pafllon, fliould kifs two female flaves who 
are lifters, he is not in that cafe permitted to have carnal connexion 
with either of them, or to kifs, touch, or look at the pudenda of 
cither in luft, until he render’ one of them unlawful to him, either 
by making her the property of another, in whatever manner he may 
choofe, or by giving her to another in marriage, or by emancipating 
her ; becaufe it is not lawful either to copulate or to enter into dalli- 
ances (fuch as killing and hugging) with two lifters. But whenever 
one of them is rendered unlawful, the enjoyment of the other is per- 
mitted to him.— ( The transfer of a part of the flave, in this inftance, 

* TttHafis a religious aufteritypraAifed by themoft pious of the Muffulmans in the laft 
ten clays of the month of Rumzan\ they remain during that period in a mofquc, without 
ever departing from it but when the calls of nature abfuJutcly force them, abftraiting tliem- 
fclves at the fame time from ail enjoyments. 

t l^ram is the period during which the pilgrims remain at — They are then fub- 

jeft to a number of regulations, and are particularly enjoined to jrefrain from all 
woildly pleafures. 
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is the fame as a transfer of the whole, with relpeft to the illegality 
of enjoyment*; and fo likewifc the emancipating her, or jcndering 
her a Mokdtibd in part.) If, on the contrary, he let one of them to 
hire, or pawn her, or create her a Modabbirhy the other is not thereby 
made lawful to him, as he does not by any of thefe afts relinquilh his 
property in her. If, allb, he fliould give one of them in marriage to 
any perion by an invalid contract, he does not thereby acquire a right 
to enjoy the other; unlefs, however, the hufoaud of that one con- 
i'ummate the marriage, in which cafe an E</rV is incumbent upon her, 
and this is the lame as a valid marriage, with regard to rendering the 
enjoyment of her illegal. If, allb, he once carnally enjoy one of them, 
he may afterwards continue to do fo ; — but he cannot then lawfully 
have connexion with the other; for if fo, it would be a connexion 
■with two fillers, which is unlawful; but this confequence is not in- 
duced by connexion with one of them. 

Any two women who are related to each other in a degree that 
prevents their being lawfully married to the fame perfon, are con- 
fidcred as fillers, and are confequently fubjeft to the rules exhibited 
in the preceding cafe. 

It is abominable for one man to kifs another cither in the face or Men mud rot 
hand, or on any other part ; as it is likewife for two men to embrace 
each other, ‘takhee reports that this is the opinion of Haneefa and 
Mohammed ; but that yibeo Tot^afholds it not improper for a man either 
to kils or embrace another ; becaule it is related that when Jaffier 
came from Abyjfmia the prophet embraced him and killed him bcttvecii. 
the eyes. The argument advanced by Haneefa and Mohammed is a 
tradition that the prophet prohibited both kifiitig and embracing; and 

* That is to fay, he will as completely render one of the fifters illegal (or forbid Jen) to 
him (and confequently legalize his connexion with the other) by felling or otherwife trauf- 
ferring his property in a part of her, as by (b transferring her in 
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•with rcfpe£l to the circumftance adduced by Aboo Toof^y it muft be 
'Coiiftrued as having happenrJ prior to the prohibition. The learned, 
however, have laid that this difagreement between our doftors con- 
cerning the aft of embracing, refpefts only a cafe where men are not 
properly drefled, as where, for inftance, they are in drawers only; 
but that thofc afts are allowable, in the opinion of all our doftors, 
■when the parties arc clothed with an under and upper garment. — This 
is the moft approved doftrine. 

they^may The joining hands by way of falutation is allowable ; for the pro- 
)om dn s. WHsofoever joins his hand to that of his brother Mvs- 

“ suLMAN, and Jhakes ity Jhall be forgiven of his fins'* 


SECT. VI. 

Of the Rules to be obferved in Sale. 


fold; but not 
human excre* 
sncnc. 


ttnlefs mixed 
Vfith mud. 


There is no impropriety in the fale of dung; but is is abominable 
to fell human excrement. Shefe'i maintains that the lale of dung is 
likewife abominable, becaufe of its being aftually filthy ; in the fame 
manner as excrement, or the undreffed Ikin of a dead animal. — The 
argument of the Haheejites upon this point is, that dung is capable of 
yielding profit, as it is conrtnonly Urcwed upon land, in order to 
render it more fertile; and as it thus yields a profit, it is therefore a 
valuable property, the falc of which is lawful. It is otherwife with 
refpeft: to excrement, as that is incapable of profit, unlefs it be mixed 

with 
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with mud, when the fale of it becomes lawful *, according to what la 
reported from Mohaiwned', which is approved. 

If a perfonfee another felling a female flavc, he at the fame time Aperfonmay 
knowing her to be the property of I'omc other perfon, and he be in- S”vc''con"*^ 
formed by the feller that “ he has been empowered by that other to 

» * » jj lI»iVC 

“ difpofe of her,” it is in that cafe lawful for him to purchale her, on tin »aiih 
and have carnal connexion with her;, becaufe.the word of one man, affrnio^n r” 
although he be not upright may be received in temporal matters, %itinghcr; 
provided there be no opponent to lhakc the credit of his teftimony. — . 

The fame rule alfo holds if the feller allege that he had received her in 
donation from the other, or that he had bought her from him; with 
this difference, however, that he is here required to be of an upright 
and truflworthy charadler ; — and fo likewife if he be not truftworthy, 
provided the purchaler believe that he fpeaks truth ; but if he difbe- 
lieve him, it is not lawful for him to purchale the Have. The law is 
the fame, if the purchaler, not having previoufly known the female 
Have, be informed by the feller, that “ (he is thc property of another, , 

“ who has empowered him to fell her,” — or that “ he has purchafed 

her from luch a perfon.” — If, on the other hand, knowing her to 
have been in the pofleffion of another, he do not receive any informa- 
tbn from the feller, he cannot in that cafe lawfully purchale her until 
he know by what means the feller has acquired a property in her; for 
her having been in the poflcliion of another is an argument of her 
being the property of another. If, on the contrary, he fhould not 
know her to have been before the property of another, he may then 
lawfully purchafe her, notwithflanding the feller bear a bad charader ; 
bccauie pofieflion, even with an unjujl man, argues property; andfuf- 
picion, or probable conjedure, lofe all ibrcc in any cafe where a legal 
argument can be urged. Where it is evident, however, that a perfon 

* fiecaufe in this cafe the mud or manurt is the article fold, the ordure being merely a 
dependant. t Arab. Adil^ in oppofition to Fijik, 
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of fuch appearance as the feller is not likely to be the proprietor of 
her, it is mofl: prudent on that account to avoid buying her. Never- 
thelcfs, if the purchafe be made, there are hopes of its being lawful, 
bccaufc of its being fupported by a legal argument. 

I 

If the perfon who offers the female Have to fale be a flave, male or 
female, in that cafe the other muft neither accept nor purchafe her 
until he enquire into the circumdances ; becaufc, as property cannot 
lie a proprietor, it ,is evident that fomc other is the proprietor of her. 
If, however, the feller inform him that “ his mafter had licenced 
“ him to fell her,” his word may in that cafe be taken, provided he 
be upright and truftworthy : but if he be otherwife, the purchafer 
muft be guided by probable opinion ; and if he have not the means of 
forming any opinion of him, whether good or bad, he muft not in 
that cafe purchafe her, or admit liis adegation concerning her. 

If a perfon of an upright and trufty charaftcr inform a woman 
that her hulband who was abfent had died, or that he had divorced 
her thrice,— -or, if a perfon of a reprobate charafter deliver her a letter 
from her hulband, 'viicrein he acquaints her of his having divorced 
her, and Ihe, not knowing for certain tliat the letter was written by 
her hulband, Ihouii! however be led to think fo, — in either of thefe 
cafes Ihe may lawfully oblcrvc her Edit, and then marry ;—bccaufe in 
this inftance a circumltancc deftruiftive of the former marriage has oc- 
curred without any perlbn appearing to dontradiA it. In the fame 
manner, alio, if a woman inform a man that her hulband bad divorced 
her, and that the ftated period of her forbearance had elapfed, the 
man may lawfully marry her. If, alfo, a woman inform her former 
hulband who had divorced her thrice, that “ after the lapfe of her 
“ Edit Ihc had married another, with whom Ihe had cohabited, and 
“ that having divorced her (he had again completed \izr Edit from 
“ that divorce,” the firft hulband may in that cafe lawfully marry 
8 her 
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her again. The law is alfo the fame where a woman informs a 
perfon that, having been a Have, fhc had rcjpeived her freedom. 

If a perfon inform a woman that her marriage had been originally lnform.ition 
unlawful, inafmuch as her hulband was at that time an apoflate^ or anna"! mar- 
her fojier-brother, his word is not in that cafe to be credited, unlefs "“8^* 
confirmed by the evidence of two men, or of one man and two wo- dited unicfs 
men. So likewile, if a perfon inform another that his wife had been teilfinony.^^ 
an apoftate at the time of marriage, or that (he is his fofter-fifter, he 
is not in that cafe permitted either to marry the filler of that woman, 
or to marry other four women, until the information (b given be forti- 
fied by the atteftation of two upright men. For here .the hulband is 
informed of an illegal circumftance coexifteiit wifh the marriage; 
whereas his execution of the contrail of marriage is an argument in 
favour of its validity, and a denial of its illegality; and hence the in- 
formation of the other is apparently contradicfled. The cafe is other- 
wife, however, if a perfon, having married a child, (hould be in- 
formed that (he had afterwards fucked the milk of his mother or (ider ; 
for the information fo given is to be believed, fmcc here the bar to the 
marriage is fubfequent to, and not co-exiftent with, the contradl; 
and the execution of the contrail, being antecedent to the circum- 
llance of its illegality, does not therefore afford any proof of its non- 
exidcncc; whence the information is not controverted. 

If a girl, fo young as to be unable to give any account of hcrfelf, 
being in the podeffion of a man who aderts her to be his property, 

(hould be afterwards, when (he arrives at the age of maturity, met in 
another city bji a man who formerly knew her, and tell him that 
“ (he is a free woman,” he is not,' on the (Irength of hcF word, per- 
mitted to marry her, as there is an argument againft the truth of it, 
namely, her having been in the podedion of another. 
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If a Mujfulman, involved in debt, ihould fell wine, it is aboniin> 
able in his creditor to receive payment iti the money fb obtained t 
whereas, if the debtor were a ChriJUan^ it would be allowable fo to 
do. The rcalbn of this diftindion is, that in the former inftance the 
falc was invalid, as wine is not valuable to Mujfultnans^ aud the price 
of it being therefore the property of the purchafer, cannot be lawfully 
received in payment. In the latter inftance, on the contrary, the 
fale was lawful, wine being a valuable commodity amongA Cbrijiiam ; 
and as, confequently, the price of it is the property of the feller, the 
difeharge of a debt from fuch price is lawful. 

t 

It is abominable to monopolize *%the neceflaries of life, and food 
for cattle, in a city where fuch monopoly is likely to prove detri- 
mental. So likewife is it abominable to foreftall ■j' ; as where people 
leave a city to meet a caravan with a view to purchafe goods and lay 
them up. This, however, is immaterial, when it tends not to the 
injury of any one. The argument, in this cafe, is a tradition of the 
prophet, who faid “ Blejfed is the JAlib, and accurfed is the mono^ 
** polizer." (By Jdlib is to be underftood a merchant who brings 
cancels, goats, and fo forth, for fale.) Another argument is, that 
grain is connected with the rights of every one, whence the with- 
holding it from fale is an invafion of the general rights of mankind, 
and an occafion of fcarcity in their neceflary food. Such an a£t is 
therefore abominable where the efFefts of it are extended to the people; 
as is the cafe when the monopoly is made in a fmall city. It is other- 
wife, however, where it carries not along with it any fenfible detri- 
ment to the people, as where it is done in a large city. The law is 
iimilar in the cafe of forcftalling. The learned, however, remark that 


* Arab. Ihiikar. It is explained in the text to iignify, in its literal fenfe, the laying 
up of any thing; and in the language of the law, the purehafing of grain, or other nc' 
ceflaries of life, and keeping them up with a view to enhance the price. 

t Arab. Talakiet. 
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this 
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this is where the purchafers nekber conceal from the merchants the 
price current of the market, nor deceive tljem in it ; for if they cither 
conceal or deceive them in the eftablilhed prices, the anticipation of 
the market is in fuch cale abominable, whether it be hurtful in its 
confequences or otherwife. The rcftridlion of the term Ihukitr^ or 
monopoly, to the ncccflaries of life and the food of animals is accord* 
ing to Haneefa, Aboo To^^has faid that the hoarding of any thing, 
the detention of which from circulation produces bad confequences, 
although it be fuch articles as gold, fdver, or cloth, comes equally 
within the definition of a monthly. It is reported from Mobamtnedy 
on the contrafy, that the withholding of cloth from the market docs 
not conftitutc a monopoly. It therefore appears that, according to 
Aboo Tooft^i regard is paid to the a&ual detriment in determining the 
monopoly, as that is the caufe of its being abominated ; whereas, ac- 
cording to Haneefa^ regard is paid to the particular detriment. De- 
crees pafs according to the latter opinion. It is to be obferved that, 
if the period of detention be fhort, it is not a monopoly, as not being 
then attended with any detriment. If, oq the contrary, the period 
be long, it becomes an abominable monopoly, as it then induces de- 
triment. Some have faid that by a long period is to be underftood at 
leaft forty days, becaufe of a faying of the prophet, “ Verily y whofo- 
** ever hoards viStuals for the Jpace of forty days is at variance with 

God, and God is at variance with him'' Others have faid that a 
nuintb is a long fpace, and that any time lels is a Jhort fpace ; and that 
the degree of guilt rifes in pr<^rtion to the neceflities of the people, 
and the cfFeft of the monopoly in producing a famine. Others, 
again have laid, that although there be a fixed period for rendering it 
punifhable in this world, ftill it is criminal, however fhort the period 
may be. In fhort, it is not good to trade • in grain, or commodities 
of that nature. 

* By ira£»g ii mt here to be uaderftood fimplc purfbafi and /ale, but the ufual prac- 
tice of merchants in keeping up their commoditict, and watching the turns of the market, 
in order to fell to the greateft advantage. 
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If a perfon fhould hoard a quantity of grain, being the product of 
his own cultivation, or which he had brought from another city, — iii 
either of thefc cafes it is not deemed an abominable monopoly: — it is 
not fo in the firA cafe, becaufe fuch produA being an unmixed right 
of his own, without any relation to that of other people, he is there- 
fore permitted to hoard it up ; and in the fame manner as it is lawful 
for him not to cultivate the feed, fo is it lawful for him not to fell the 
produft : — nor is it fo in the fecond cafe, according to the opinion of 
Haneefa, the reafon in fupport of which is, that the rights of the 
people extend only to what b colleAed in the city, or what is brought 
thither from its dependances. Toofaj\ on the contrary, deems 
this practice abominable, becaufe the tradition recorded on this head 
is abfolute. Mohammed^ alfo, has faid that every place from which 
grain is frequently brought , to a particular city may be deemed a de- 
pendancy of it ; and that a monopoly of whatever may be brought 
from fuch places is forbidden, as the rights of the people are coniiedled 
with it. It is otherwife, however, where goods arc brought from 
a dijiant place, fuch as it is not cuftomary to bring them from ; fince 
in that cafe the rights of the community are not concerned. 


It is not the duty of ibvereigns to eftablilh fixed prices to be paid 
by the community ; becaufe the prophet has forbidden this, faying 
** Eflablijh not prices., as thefe are regulated by God.” Befides, the 
price is the right of the merchant, and the meafure of it is therefore 
left to him ; and fovereigns are not entitled to invade any fuch right, 
except where the welfare of the community is concerned, as fhall 
prcfeutly be made appear. 

If a perfon guilty of a monopoly be brought before the Kdzee^ he 
muft dire£t him to fell whatever he may have laid up more than is 
amply fufficient for the fubfiftence of himfelf and family, and muft 
prohibit him from the like practice id future; — and if, after this, he 

Ihould . 
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(hould again monopolize, the Kazee may- then chaftife him at his own 
difcretiou. 

If victuallers, taking advantage of the neceflity of the people, Acombfna- 
raife the market to an exorbitant rate, and the Kazee be otherwife un- the price'of 
able to maintain the rights of the people, he may in that cafe regulate muft^re- 
the prices, with the afliftance of men of ability and difeernment.-— mediedbyth* 
Not with ftanding this, however, if they fhould continue to fell their fixing a r»te. 
grain at a rate exceeding the fixed llandard, the Kdnee muft confirm 
the falc, nor has he the power of annulling it. This, according to 
Hanecfay is evident; for he holds it unlawful’ to inhibit a freeman in 
this relpeCt ; — and fo likewife, according to the two difciples, unlefs 
the inhibition affeCt only fomc paiticular people, fince (agreeably to 
their tenets) inhibition is not allowed where it is indefinite. 

Is it lawful for a Kdzee to fell the grain of a monopolizer without 
his confeut ?— Some lay that upon this point there is a diverfity of 
opinion, in the fame manner as in the cafe of felling the efiedls of a 
debtor ; — whdll others maintain that it is lawful in the opinion of all 
our doctors, becaufe Haneefa holds it juft to inhibit a freeman, with 
a view to removing a common evil,* as is the cafe in the prefent 
inftance. 


It is abominable to fell arms in the time of fedition to a perfbn Arms mud 
whom the feller knows to be a rebel, as this is a caufe of evil. If, fcdWoufper" 
however, the feller fhould not know the pyrehafer to be engaged 
in the rebellion, he may then without blame fell arms to him. 


There is no impropriety in felling the juice of dates or grapes to a xi,e „ude 
perfbn whom the feller may know intends making wine of it ; for the 
evil does not exift in the juice^ but in the liquor, after it has been ef- for^the ^r- 
fcntially changed. The cafe is diftereut with refpeCt to felling arms makingwine. 
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at a time of tumult, (ince in that inftance the evil is edahlilhedy and' 
cxills in the original thing, arms being the inftruments of feditiun and 
rebellion. 

I 

A hoMfe may jp a pcrfon let a houfe to hire in a village, or in the neighbour- 
any'w^re” hood of a city, ill order that the leflce may convert it into a pagoda^ 
for Ae*pur^ ® Chriftiaii church, or that he may fell wine in it, it is immaterial, 
pofe of a pa- according to Haneefa. The two difciples hold fuch kale to be im- 
SuKhT * proper, as tending to promote fin. The arguments adduced by Ha^ 
neejfa are, that the compact is formed with a view to obtain profit from 
the houfe, which becomes due immediately upon the delivery ; that 
the guilt cxifts only in the aft of the leffec; and that, as he is a free 
agent, no crime of his can therefore be refledled upon the Icllbr. The 
rcafon of reftridtuig the place, in this inftance, to a village, or the 
neighbourhood of a city, is bccaufe it is illegal to let out a houfe in a 
city for any of the abovementioned purpofes, as there the light of the 
Mujfulman religion is fuppofed to blaze, which is not always the cafe 
in other places. The learned, however, have faid, that this refers 
only to the neighbourhood of AToe/ir, bccaufe many infidels refide 
there; but that in any other place where the Mujfulttum religion 
prevails it is unlawful. This Bttcr opinion is the mofi: authentic. 

hUuffuimM If an infidel hire a MuJJultnan to carry wine for him, and after- 
whic for*aii wards pay him for his labour, the money fo obtained is lawful to the 
K^ve^ges Mujfulman. The two difciples have faid that it is abominable, as 
for To doing, being the inftrument of fin, and likewife bccaufe the prophet (accord- 
ing to the Rawdyet Saheeh) has denounced curfes upon ten fevcral 
people who are concerned in wine, amougfl whom arc they who 
carry it. The argument of Haneefa isi that the fin lies only in the 
drinJ^ng of it, which is the of a free agent ; that the carrying it is 
no ways allied to the drinking of it { and that the ot^oA of the potter 
is not that another Ihoukl drink it, but only that he bimfelf feould 

obtaia 
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obtain the reward of his labour: — ^and with relpeft to the tradition 
above alluded to, it retcrs only to a cafe where the wine is carried 
with intent to promote fin. 

T HERE is no impropriety in the (ale of the walls of the houles at Ruie« re. 
Mecca^ but it is abominable to fell the ground on which they (land, g^’rotnd^and 
This is the opinion of Haneefa. The two diiciples have faid that ** 
the ground of Mecca may likewife be Ibid ; and it is alfo related that 
Haneefa accorded in this opinion ; becaufc in the fame manner as the 
houfes are property, fo likewife is the ground. The real opinion of 
Haneefa^ however, is that it is improper; becaufe the prophet has 
faid, “ Mecca is facred^ and the houfes there can neither be fold nor 
inherited" Afifffa,' moreover, is iacred, as being a dependancy of 
the Kdba., and the place where reverence is particularly Ihcwn to it ; 
whence it is not lawful either to hunt at Mecca, or to cut the thorns 
or grafs which grow there, (except when they have faded and be- 
come parched;) or to lhake the leaves off the trees growing 
there. 

It is abominable to let the ground at Mecca, becaule the prophet 
has faid, ** Whofoever hires out the ground Mecca is guilty f tsfury: 

“ whoever has ufe for the ground at Mecca, let himrejide in it', and 
whoever pojfejfes more than is f indent for his own purfofes, let him 
bejlow it upon others" 

If a perfon take from a merchant Ibmething he may have occa- i^;,jnrarf 
fion for, and leave with him a certain number of dirms (for exainple) 
he is guilty of an abomination; becaule, in thus taking what he 
wants, he derives an advantage from a loan, (namely, the money he 
leaves with the merchant;) and the prophet has prohibited us from 
taking intereft on loans. He muft therefore firft depofit the dirmt 
. with 
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with the merchant, and then take from him whatever he may want; 
as the money is in this cafe a truft^ and not a loan^ infomuch that the 
merchant is not fubjedt to pay a compenfation in cafe of the lofs 
of it. 


SECT. VII. 

Miscellaneous Cases. 

It is abominable to diflinguhh the fentences of the Koran with 
marks, or to infert in it the points or Ihort vowels. Nevcrthclels the 
learned amongft the moderns have faid that thefc diftindhons are pro- 
per when made for the ufe of a foreigner. 

There Is no impropriety in a Polytheiji* entering the facred 
mofque ■)•. Shafei held this to be abominable ; and Malik has faid, 
that it is improper for fuch to enter into any moique. — The argu- 
ment of Shafei in fupport of his opinion is, that God has faid in the 
Koran, “ Associators are impure, and therefore must not 
“ be permitted to enter the sacred mosoue.” Another ar- 
gument is, that an infidel is never free from impurity, as he does 
not perform ablution in fuch a manner as to work a purification ; and 
an impure man is not allowed to enter into a mofque. The fame ar- 
guments have been urged by Mdlik\ but he extends them to any 
mofque. The argument of our dodtors on this point is drawn from a 
tradition that the prophet lodged feveral of the tribe of Sakeef who 


* Arab. Mojhirrai, i. e. an ajjmattr^ including all who deny the unity of the God- 
head, aqd therefore applying to [tiinitarian] Cirijlium as weU as to Idolaiirs, 

t This is a mofque in Mtaa^ fo called bccaufe the prophet moft frequently offered up 
praycis in it. 


were 
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were infidels, in his own moique. Befides, as the impurity of an in- 
fidel lies in his unbelief, he does not thereby defile a moique. With 
refpefl, moreover, to the text above quoted, it merely alludes to in- 
fidels entering a mofque in a haughty and forcible manner, and to a 
cullom which was practiced in the days of ignorance of walking about 
the mofque naked. 

It is abominable for a Mujfulman to keep eunuchs in his fervice, 
as the employment of them is a motive with men for reducing 
others to a like Hate, a praftice which is profcribed in the facrcd 
writings *. 

It is not abominable to caftrate cattle, or to make a horfe copulate 
with an als, as thele tend to the benefit of mankind. Befides, it is 
related, in the Nakl Saheeb, that the prophet rode upon a mule, 
which, if fuch promifeuous procreation of animals had been pro- 
hibited, he would never have done, as thereby a door would have 
been opened to fin. 

There is no impropriety in vifiting a Jew or Chrijlian during 
their ficknefs, as this affords them a kind of confolation ; and the 
does not prohibit us from thus conlbling them. Nay, we arc 
told, in the Nakl Saheehy that the prophet vifited a Jew who lay lick 
in his neighbourhood. 

s 

It is abominable that a perfon, in offering up prayers to God, 
(hould fay, “ I befcech thee, by the glory of thy heavens T or by 
“ the fplendor of thy throne V" for a ftHe of this nature would lead to 
fufpefl: that the Almighty derived glory from the heavens ; whereas 

♦ That is, ill the Koran, which is termed, by way of pre-eminence, the Sharra^ 

or LAW. 
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the heavens are created, but Goo, with all his attributes, is eternal 
and immutable. It is, however, recorded by Aboo Toofaf^ that there 
is no impropriety in this, (an opinion which has been likewife 
adopted by Aboo Lais,) becaufe it is related of the prophet that 
he oftcred up a limilar prayer to Goo. Our dodtors, on the other 
Iiatid, have urged that this tradition is uncertain ; and that to abftain 
from whatfoever is fufpetled of being wrong is moft prudent and 
advifeable. 

It is abominable to fay, in a prayer, I befeech thee, O Goo, 
by the right of" (any particular perfon,) or “ by the right 
(any of the prophets ;) becaufe none of his creatures is polleiied of any 
right with refpedt to the Creator. 

Stowei'* abomination to play at chefs, dice, or any other game; 
‘ for if any thing be flaked it is gainbling, which is exprefsly prohibited 
in the Koran ; or if, on the other hand, nothing be hazarded, it is 
ufelefs and vain. Bciides, the prophet has declared all the entertain- 
ments of a Mujfulman to be vain excepting three; the breaking in of 
his horfc ; the drawing of his bow ; and the playing and amufing him- 
felf with his wives. Several of the learned, however, deem the 
game of chefs to be allowed, as having a tendency to quicken the 
uuderflanding ; which opinion has alfo been aferibed to Sht^e'i . — Our 
dodlors have founded their judgment in this particular on a faying of 
the prophet, “ Whofoever plays at chefs or dice does, as it were, plunge 
“ his band into the blood of a bog" Moreover, plays of this nature 
are apt to withhold men from the adoration and worfhip of Goo at the 
fet periods ; and the prophet has (aid, ** Whatfoever tends to relax men 
“ in their duty to Goo is confidered in the fame light with the pradlice 
“ gtttning ’' — It is alfo proper to remark, that if a man play at chefs 

for a flake, it deflroys the integrity of his charadler, and renders him 
a b'^ik, or reprobate ; but if he do not play at it for a fake, the inte- 
grity of his charafter is not affefted. Aboo Toofaf and Mohammed hold 
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it abominable to falute any perfon that is engaged in play ; fince, in 
thus refraining, our abhorrence of gaming may be exprelled. HanceJ'a, 
on the contrary, holds it proper, as being the means of diverting tlie 
parties from their game. 




There is no impropriety in a perfon receiving a prefent from a Picfcnts (i-x. 
Have who is a merchant ; or in accepting from him an invitation to an or and 
entertainment; or in borrowing his carriage: but it is abominable to 

, ^ ° , mcnis may be 

receive from him a prefent either of cloth or money. — What is here acceptcdfiom 
advanced proceeds upon a favourable conftruftion of the law. Ana- ^ 

logy would fuggeft that there is no difference whatever between his 
invitations and his prefents confifting of cloth or money ; — in other 
words, they are all equally abominable in the acceptance, as being all 
gratuitous aSs, to which a flave is not competent. — The reafon, 
however, for a more favourable conftruftion of the law, in this par- 
ticular, is that the prophet accepted a prefent from Soliman when he 
was a flave, and from Bareerd when Ihc was a Mokatibd. A number 
of the companions, alfo, accepted an invitation from the freedman of 
jiboo Rujfaid whilft he was yet a flave. There is, moreover, a fort 
of neceffity which operates upon a mercantile flave, and obliges him 
to give into thefe feveral cuftoms. Thus, for inftance, if a perfon, 
having gone to his fliop with a view to purchafe wares, and having 
requefted of him fomething to drink, fhould be refufed by him, in 
that cafe he would confequcntly incur the imputation of covetoufnefs, 
few people would frequent his (hop, and his trade would thereby be 
ruined. Befides, when a flave is permitted to trade, he implicitly 
poffefles all the power of a merchant in .its full extent. But he is 
under no neceffity of clothing people, or of diftributing money to them; 
and hence it is not allowed to him to perform fuch ads, in conformity 
with what analogy fuggefts upon this fubjed. 
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If a perfon beftow any thing in gift or alms upon «n orphan • 
under the prote£lion of a particular perl'on, it is lawful for that perfon 
to take poflcfliou of fuch gift or alms on his behalf.— It is here proper 
to remark, that afts in regard to infant orphans are of three deferip- 
tions.— I. Ads oi guardianjhip^ fuch as contraaingan infant in mar- 
riage, or felling or buying goods for him ; a power which belongs 
folcly to ihtlVcdee^ or natural guardian, whom the law has confti- 
tuted the infant’s fubftitute in thofe points. — II. A£ls arifing from the 
•wants of an infant ; fuch as buying or felling for him on occafion? of 
need ; or hiring a nurfe for him, or the like ; which power belongs to 
the maintainer of the infant, whether he be the brother, uncle, or 
(in the calc of a foundling^ the Mooltakit^ or taker-up^ or the mother^ 
provided Ihe be maintainer of the infant ; and as thefe are empowered 
with refpe£l to fuch a£ls; the Walee^ or natural guardian, is al(b em- 
powered with refpc£t to them in a ftill fuperior degree ; — nor is it re- 
quifite, with refpeCt to the guardian^ that the infant be in his imme- 
diate prote<ftion.— III. A<fts which are purely advantageous to the in- 
fant, fuch as acccpting'prcfents or gifts, and keeping them for him^ 
a power which maybe cxercifed cither by a a brother, or 
an uncle, and alfo by the in&nt himfelf, provided he be poflefled of 
diferetion, the intention being only to open a door to the infant’s re- 
ceiving benefa£tions of an advantageous nature, — The infant, there- 
fore, is empowered in regarjd to thofe a£ls, (provided he be difereet,) 
or any perlbn under whofe proteftion he may happen to be. 

It is not lawful for the Mooltakit [taker-up] of a foundlmg to 
hire him out in fervice; nor is it lawful for an uncle to do fo by his 
infant nephew, although he be under his immediate care. It is other- 
wife with a mother \ for fhc may lawfully let her infant child to hire^ 
provided fhe have immediate charge of him ; becaufe a mother is cm- 

* Arab. Laitrt, Properly, nfmmdSng, (See Vol. II. p. 257.) 

powered 
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powered to ufe the fcrvices of her infent- child by employing him, 
without tendering him any return, — whereas a Mooltakit or an uncle 
have not this power. — If the child fhould of himfelf enter into an en- 
gagement of fervice, it is not valid, as there is a polTibility of its tend- 
ing to his prejudice.— Still, however, if after having hired himfelf 
out he Ihould fulfil his engagement, it is then valid; becaufc in thus 
confirming it his advantage only is confulted ; and he is conlequently 
entitled to the hire agreed for. 

It is abominable for a perfon to fix an iron collar on the neck of Amaftermuft 
his Have in fuch a manner as to deprive him of the power of moving coii.:rtmthe 
his head, according to the cuftom of tyrants; becaufd a punifhment 
of this Mature is like the torments of the damned, and is confequently 
unlawful, in the fame manner as fcorching with fire. 

A Mussulman may imprifon his ffave; for as a cuftom prevails but he may 
amongft the Mujfultnans of confining people who are mad or feditious, 
fo in a fimilar manner it is lawful for a perfon. to confine a 
flav^, that he may prevent his abfeonding, and thus fccure his 
property. 

It is not abominable to apply a glyftcr in a cafe of need ; becaufe oiyiiers are 
medical practices are approved, in the united opinion of all our doctors, j,". 

as well as by the traditions of the prophet. An application of this 
kind is, moreover, equally proper, whether it be adminiftcred to a 
man or woman. It is not allowable, however, to have recourfe to 
any forbidden thing, fuch as or the like; for it is unlawful to 
feek health by unlawful means. 


It is not improper to defray the allowances of a Kckee from The aiw- 
the public treafury, becaufc the prophet nominated Atab Bin Ofaid jSmcw 
8 * Kdzee 



126 


ABOMINATIONS. 


Book XLIV. 


he dffra*/cd 
Irom the 
public irca- 
lui y. 


C afe of a 
dlf- 

miflciJ after 
having re- 
ceived his al- 
lowance. 


KJzee of Mecca^ appointing him his allowance from .rtie public 
treafury there; and he alfo nominated jike to be Kdzee of Tmtiy 
appointing him his allowance from the treafury there.— ‘Bcfidcs, as a 
Kdzee is, by the nature of his office, confined to the bufmefs of 
guarding the rights of Mujjubnans^ his maintenance is therefore 
drawn from their property, (and the public treafury is the property 
of the community ;) for a conhnement to any particular 

office or duty entitles to maintenance; as holds in the cafe of an 
executor^ or a Mozdr ’Aat factor who travels with the flock, — It is 
to be obferved, however, that the propriety of the Kdue receiving 
.his allowance from the public treafury is only where he takes it 
•in a fatisfadory manner, without any condition ; for if he fhould 
refufe to undertake the office, unlefs the fovereign allo^ him a 
certain falary, it is unlawful; becaufe he in fuch cafe demands a 
reward for the difeharge of an aft of piety ; for fuch the office of a 
Kdzee is; nay, the exercife of jurifdiftion is the nobleft fpecies of 
devotion.— It is alfo proper to remark, that if a Kdzee be foovy it is 
mod eligible, or rather incumbent on him to receive his maintenance 
from the public treafury ; for otherwife he would be unable to fup- 
port the dignity of his office, from a neceflary attention toVvards 
the concerns of his fubfiftcncc. If, on the contrary, he be richy 
fome deem it moft eligible that he fhould not receive his allowance 
from the public treafury; whilft others maintain that it is in- 
cumbent on him fo to do. The latter is the better opinion ; becaufe 
otherwife the office might be rendered low and contemptible; and alfo 
becaufe, if an indigent perfon fhould fucceed a rich Kdzeey it would 
then be difficult for him to procure a falary, as that had been, perhaps, 
for a long time relinquifhed. 

If a Kdzee, having pofTcfTed himfelf of one year’s allowance, 
fhould be difmiffed from his office before the expiration of that year, 
there is in this cafe a difagreement amongft our doftors, in the fame 
7 manner 
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manner as they have difFered in opinion where a wife dies in a fimilar 
predicament The better opinion, however, is that he Ihould re- 
* ftore the excefs. 

There is no impropriety in a female flave or an Ani’-Waltd tra- 
velling without being attended by a kinfman ; becaufc a ftranger (as 
has been already explained) is conlidered the fame as a Tcinfman with 
refpecSl: to looking at or touching a female flave ; and an Am-Waltd is 
alfo a flave, as being property^ although fhe cannot be fold. 

♦ Sec Vol. 1 . p. 399. 
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BOOK XLV. 

Of the CULTIVATON of WASTE LANDS*. 

M AWAT (which is here rendered wajle land) fignifics any piece 
of ground incapable of yielding advantage, either from a want 
of water, an inundation, or any other caufe, fuch as prevents tillage; 
and it is termed Mawitj or deady becaufe, like the dead, it is of no ufe. 

Any piece of ground which, from a long time, has lain wafte 
without belonging to any perfon, or which has been formerly the 

* Arab, dhya^al^Mawat^ meaning, literally, tk rtvival the dead. 

property ' 
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property of a Mujjulman, who is not then known, and is likcwiic fo 
far removed from a village that, if a perfbn call out from thence, his 
voice cannot there be heard, is termed' iWinwd/. The compiler of the 
Heddya remarks that this is the explanation of it as delivered by Ka- 
dooree. It is reported from Mohammed that it is requifite the ground 
be neither the property of a Mujjulman nor a Zinmee\ and likewile, 
that it be of no ufe; in which cafe it becomes abfolutcly Maveht: but 
that ground which is the property either of a MuJJulnum or a Zinimce 
is not Mawdt. — If the proprietor be unknown, the ground in the 
mean time belongs to the Muffulman community ; — ^but if he after- 
wards appear, it muft be rellored to him, and the cultivator is re- 
fponfiblc for whatever damage he may have occalioned. — With refpcdl 
to the ground being diftant from a village, as mentioned by Kadoorce, 
Aboo Yoofaf\% of opinion that this is a condition, for this reafon, that 
where the ground is contiguous to a village it cannot be laid to be en- 
tirely.ufelefs to the inhabitants of it. Mohammed holds it lullicient 
that the villagers do not in reality make ule of the ground, whether 
it be contiguous or not. The fame opinion has been delivered by the 
Im&m ftiled Khahir Zdd&i but Shims al Ayma, the Siruckjhian, has 
adopted the opinion of Aboo Toofaf. 


Whosoever cultivates wafte lands, with the permiflion of the The culdva- 
chief, obtains a property in them ; whereas, if a perfon cultivate 
them without fuch permiflion, he does not in that cafe become pro- the cultivator 
prietor, according to Haneefa. The two difciples maintain that, in pmyin^em. 
this cafe alfo, the cultivator becomes proprietor ; becaufe of a laying 
of the prophet, “ Whofoever cultivates wajle lands does thereby acquire 
“ the property of them’,” and alfo becaufe they are a fort of common 
goods, and become the property of the cultivator in virtue of his being 
the firfl: pofleflbr ; in the fame manner as in the cafe of feizing game, 
or gathering firewood. One argument of Haneefa on this point is a 
faying of the prophet, “ Nothing is lawful to any perfon but what is 
permitted by the ImAm — and with refpeft to the faying quoted by 
VoL. IV. 'S the 
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the two difciples, it is to be conftrucd merely into a jutikial pemufjumy 
(for the prophet was himfelf an Imdm ,') — in the fame manner as 
where he laid, “ Whoever kills an infidel is entitled to his armour 
Befidcs, all waftc lands are plunder, feeing that the Mujfultnans ac- 
quired the poileflion of them by conqueft : and hence no perfon can 
alllitnc a property in them without the confent of the Imdm, as holda 
in all cafes of plunder. 
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Ip a perfon cultivate waftc land, a tithe only is due from it, for it 
is unlawful to charge a Mujfulman with tribute in the beginning : but 
if the land be moiftened with tribute water, tribute may lawfully be 
impofed, ' as it then becomes due on account of the water. — If, alfo, 
a perftm cultivate wafte lands, and afterwards relinquilh them, and 
another then cultivate them, fome have faid that the fccond cultivator 
is beft entitled to the property ; for the firft was owner of the p-ofits 
merely, and not of the land itfclf ; and therefore, upon his relinquifli- 
ing it, the fccond obtains a fuperior claim. It is certain, however, 
that the firft cultivator may refume the lands from the fecond, bccaufc 
he is proprietor of them in virtue of having brought them to a ftate of 
cultivation, .(as appears from the faying of the prophet quoted in the 
preceding cafe,) and does not forfeit his- property by the relinquiftr- 
mont. 


In tHe eulti- Jf a pcrfbn cultivate a piece of waftc land, and four others after- 
circumjacent wards fo cultivate the circumjacent ground as to obftruft the paf^ge 
mdmuft\e property, it is reported, from Mohammed^ that his road is to 

left to it. lead through the ground of him who cultivated laft; for, after three 
of the tides bordering upon his property had been cultivated, the other 
of confequcnce remains for his ingrefs and egrefs ; and therefore the 
perfon who cultivates it w'ilfiiUy aims at the deftrudtion of his 
right. 


Ip 
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If a Zitttmee cultivate wafte lands, he becomes proprietor of tlicm, 
in the lame manner as a Mujfulman ; beeaufe cultivation endows with 
a right of property, {tianeefa, however, holds that the conl'cnt of 
the Imam is requifite.) — A Zitnmee and a Mujfulman^ therefore, are 
alike in this refpeifl, in the fame manner as in all other points of 
property. 

If a perlbn circumferibe a piece of ground, and let marks upon it 
with ftones or fuch like, and keep it in that ftate for the Ipace of three 
years without cultivating it, the Imam may in that cafe lawfully re- 
lume it, and alfign it to another ; bccaufc the ground was given to 
the firft with a view to his cultivating it, fo that a benefit might cn- 
fue to the Mujfulmans from the collc£lion of the tithe and tribute ; and 
as he negleded this, it is therefore incumbent on the Im&m to deliver 
it over to another, that the end for which it was given to the tirfl: may 
be anfwercd. — Moreover, the encompafling of the ground with Hones, 
&c. does not, like cultivation, create a right of property, fince by 
cultivating the land is underftood rendering it productive, whereas the 
cncompalfing it with Hones ferves merely to defignate the boundaries ; 
the land, therefore, Hill remains unappropriated as before. — With 
refpedt to the fpecification of three years, as here mentioned, it is 
founded on a faying of OOT«r, ** l%e marker has no tight of ter three 
years have eiapfed" — It allb proceeds on this principle, that three 
periods of time are requifife for a perlbn who marks lands ; one, that 
he may go to his place of abode after having fet the marks ; another, 
that he may there fettle his aHairs ; and a third, that he may return to 
his land ; and each of thefe fcvcral periods is determined at a year, as 
it is probatde any iefs divifion of time, fuch as an hour, a day, or a 
month, might not fuiiice to anfwer the purpofe. If, therefore, after 
the elapfe of three years the marker return not to his lands, it is pre- 
fumed that he has relinquilhed them. — lawyers remark that what is 
here advanced proceeds upon a principle of equity; but that, in ftrict- 
^nefs of law, if a perlbn cultivate the lands which another has marked 
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before the elapfe of the period above mentioned, he becomes the pro- 
prietor of them, as in this cafe he is the cultivator, and not the other. 
It is here proper to obferve that wafte lands may be marked by other 
modes belidcs fetting ftones, fuch as by furrounding them with the 
branches of trees; by burning the underwood and thorns which may 
be glowing ujwn the lands; or by colledting them together and fcat- 
tciing them, mixed with a little earth, about the borders, without 
carrying them fo uniformly round as to form a continued boundary; 
or, laftly, by digging a trench one or two yards in width. 

It is related, as an opinion of Mohammed, that if a perlbn dig up 
and water a piece of wafte land, he is then the cultivator of it; 
whereas, if he dig it up or water it fuigly, he is only held to have 
fet a mark upon it.— In the fame manner, if he dig a trench or ditch 
witliout watering the land, it is confidered only as marking ; whereas, 
if he moiften it with water, after digging a trench, it is cultivation. 
If, moreover, a perlbn raife an enclofurc round the land lb high as to 
be a dam to the water, he is held to have cultivated it j and fo like- 
wife if he fow feed in it. 

It is not permitted to cultivate a piece of wafte land immediately 
bordering upon lands that are in a flourilhing ftate; as it is requilite 
that a Ipace be left for the ufe of the cattle of the other proprietor, 
and alfo for piling up his Hacks, whence fuch knd does not come 
under the delcription of wajie any more than a river or a highway ; — 
and accordingly, our doctors have faid, that it is not lawful for the 
Imdm to beftow on a perfon any article of indifpenfablc ule to the 
Mujfu/mans, fuch as a falt-pit, or a well from which the people draw 
water to drink. 

Whoever digs a well in wafte land is entitled to a fpace or piece 
of land * round it. Jf, therefore, the well be dug for the ule of 

I 

* Arab. Harem-, meaning, literally, prohibited to others,. 

camels. 
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camels, a Ipace of forty yards is annexed to it. — This is related in the 
traditions. Several of our doctors have conftrued the forty yards to 
mean the aggregate (pace. The better opinion, however, is that 
forty yards arc annexed to each fide of the well ; for as many lands arc 
of a foft and humid foil, it might happen that if another perfou (hould 
dig a well at a lefs diftance from the firft than forty yards, the water 
of the one might ooze through the earth and communicate with the 
other. If the well be dug with a view to drawing water from it by 
means of camels or other animals *, in that cafe the fpace of fixty 
yards is annexed, according to the two dilciples. Haneefa holds that 
in this cafe likewifc only forty yards are allowed. — ^The arguments of 
the difciples upon this point are twofold. — First, a faying of the 
prophet, “ The precinfis of a fountain are five hundred yai’Js, of a well 
“ Jrom which camels mav drink forty and of a well from which water 
is drawn fixty yards." — Secondly, there is a nccefiity that a con- 
liderable fpace be annexed to a well of this nature, fince the camels 
may be required to be led to a diftance from it, as the rope by which 
the water is drawn up is oftei'i of long extent ; but where wells are lb 
made that the water may be taken out by the hand, it is not ncceflary 
that any great fpace be allotted on this account ; and therefore a dif- 
ference (hould certainly be made between the two forts of wells. Ha- 
neefa argues from the tradition before cited, in which forty yards arc 
mentioned, without diftinguilhing between the two fpccics of wells. 
The obje£tion, moreover, ftarted by the two difciples may be obviated 
by making the camels revolve round the well with the rope, inftcad of 
driving them diredly from it. 

If the well have a fountain in it, the (pace annexed to it is five 
hundred yards ; becaufc of the tradition before quoted ; and al(b, be- 
caufe a large fpace is here abfolutely requifite ; for as the fountain is 
brought out to water the ground, one fpace is required through which 


• See note in Vol. II. p. 327* 
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the water may be conduced from the fountain ; another for » refer- 
voir wherein the water may be coUe^ed ; and a third for conveying 
the water from the refervoir to moiden the lands for cultivation. A 
confidcrable fpace is therefore required ; which is determined at five 
hundred yards, by the tradition ; and this, according to the moil au* 
thentic opinions, ineians five hundred yards on each lidc of the foun- 
tain ; the yard meafuring fix fpans. — (Some have faid that the annex- 
ation of five hundred yards to a fountain is only in the country of 
Arabia^ where the foil is hard ; but that in our country, where it is 
foft, a larger extent is required, as otherwife the water of one foun- 
tain might tranfude through the earth and communicate with that of 
another.) . 

If a perfon attempt to dig a well within the limits of the proprietor 
of another well, in that cafe the other may prohibit him ; becaufe the 
limits of his well arc his property, (as has been explained,) and there- 
fore none has a right to encroach upon them. If, alfo, a perfon 
ihould actually dig a well within the limits of another, the firll pro- 
prietor has in that cafe the option either of filling it up himfelf gra- 
tuitoufly, or of forcing the other fo to do.— Some have faid that, in 
this cafe, the firfi; proprietor is to take a compeufation for the damage 
from the other, and then to fill up the well himfelf; — ^an the fame 
manner as where a pcrlbn deftroys a wall the property of another, in 
which cafe he muil make reparation to the proprietor, who mull re- 
build it himfelf. This is approved. It is related in Khafcfh treatile 
upon the duties of a KUzee^ that the damage, in this inllance, mull be 
computed by a companion of the value the firll well bore before the 
other was dug, with wliat it bears afterwards ; the difierence ftiewing 
the lofs fullained. 

There is no relponfibility for any thing which may happen to be 
dellroyed by falling into the firll of the two wells, as the proprietor, 
in digging it, was not guilty of any trelpafs.— This is evident, in the 
3 opinion ’ 
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opinion oiHamefa^ if he dug it with the confent of the Imdm\ and 
alfo in the opinion of the two difcipics, whether it was done with the 
conlent of the Imam or not ^according to Haneefa^ becaufe the dig- 
ging* of a well, ill this inftance, was the fame as the letting of marks, 
which may be done without the confent of the although the 

property cannot be acquired without his permiffion.~If, on the con- 
trary, any thing be deftroyed by falling into the fecond well, it muft 
be atoned for, as the proprietor of this well has been guilty of a tref- 
pafs in having dug upon the property of another. If, on the other 
hand, a perfon dig a well bordering on the precinils of another, with- 
out however encroaching upon it, and the water of that other fhould 
then decreafe, he is not liable to make any compenfation, as he is not 
here guilty of any tranfgrellion. — In this laft cafe, moreover, the 
fccond digger is entitled only to the ground on three fides of his 
well, as the ground on the hde of the flrft well is the property of the 
firft digger. 


Whoever digs a channel * for conducting water to any place, 
has a fpace annexed to it, according to his want. It is related by Mo- 
bammed that an aqueduCt is the feme as a well, fe far as regards the 
annexing of land to it.— Some fey that this is the doClrine of the two 
difciples ; but that, according to HatKefa^ no fpace is allowed, except 
when the water appears above ground ; for as an aqueduO; is in fadt 
merely a rvuulet^ it is therefore fubjeft to the feme rules. Several 
doctors have, however, maintained that when an aqucduCl appears 
above ground, it is then confidered in the feme light as a fpring or 
fountain ; and that confequently the feme quantity of land is annexed 
to it, namely, five hundred yards. 

If a perfon plant a tree in a wafte fpot of land, he is entitled to 
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a ftnall fpacc as an appendage to it ; wherefore no other perfoli is al- 
lowed to plant a tree on the ground within his precinfts, as this fpace 
is ufeful to him for collefting his fruits, and heaping them upon it. 
The Ipace allotted to a tree is the meafure of five yards, agreeably to 
what occurs in the traditions upon that fubjctSl:. 

Lands through which the Euphrates^ the Tigris^ or any fimilar 
river formerly ran, muft not be cultivated, if it be pofllble that the 
river may again run over them ; as the people whofe lands lie adjacent 
to the river in its former courfe have an intereft in defiring that the 
river may not be prevented from returning to it. If, however, the 
lands be not likely to be again overflowed, they are then held to be 
waftc, provided they do not adjoin to any cultivated fpot ; — becaule 
fuch lands are not the property of any one ; for the fuperiorhy of 
water repels all other fiiperiority ; but as foon as the land appears 
above the water it becomes fubjeft to xhclmdm. 

Whoever has the property of an aquedufl, which runs through 
land belonging to another, is not (according to Haneefa) entitled to 
any adjacent fpace, unlefs he produce evidence to prove his right. — 
The two difciplcs, on the contrary, maintain that he is, in virtue of 
his property in the aquedu^, entitled to the banks on which people 
pafs, and which the earth thrown up by the excavation of it occupies. 
Some have laid that the diflerence of opinion in this cafe is founded on 
that which obtains where a perlbn digs a canal in wade lands by per- 
miflion of the Imdm ; for in this cafe, according to Haneefa^ he is not 
entitled to any fpace; whereas the two difciples maintain that he is lb 
entitled, fince he can derive no advantage from the canal unlels he 
poflefs a fpace annexed to it, as he muft often be obliged to walk along 
the banks of it to clear away any incumbrances that may ftop the 
courle of the water, it being impra£licable for a perlbn, in the com- 
mon courfe of things, to walk in the middle of k. — As, moreover, 
he is often nccellltated to dam it with earth and clay, and it is im> 

polliblc 
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poilible for him to bring thcfc from any diA:ance without incurring an 
extraordinary expence ; he is therefore entitled to a fpace of ground, 
in the fame manner as a perfon who digs a well. — ^The argument of 
Haneefa is, that the claim to any fpace is repugnant to analogy, thi! 
right to it being eftablilhed, in the cafe of a well, folcly on tlic 
ground of the precept before quoted. Bclldes, the ncceflity for a 
fpace, in the cafe of a well, is more urgent than in the cafe of a canal 
or aqueduct ; for, in the latter, the ufe of the water may be enjoyrd 
without any fpace, — whereas, in the former, this is impofliblc, as 
the water muft be pulled up by a rope, to effeft which a fpace is re- 
quifite, as has been before explained. Hence there is an obvious dif- 
ference between a well and a canal; and confequefttly they can bear 
no analogy to each other. The reafon for founding the cafe in quef- 
tion on this is, that if the proprietor of the aquedudt be entitled to a 
fpace of land, he is held to be leized of the faid fpace as a dependancy 
of the aqucdu£t ; and the evidence of the pofleflbr is valid in calc of a 
conteft ; whereas if, on the contrary, he be not entitled to any fpace, 
he is not held to be feized of it, and circumftances therefore teftify for 
the proprietor of the land ; as (hall fhortly be explained. — If, how- 
ever, the cafe in queftion be confidered feparately, and not as founded 
on the above, iduien the two difciples argue that the fpace is in the 
hands of the proprietor of the aqueduct, as he preferves the water by 
means of it,-— whence it is that the proprietor of the land is not en- 
titled to break it down. — Haneefa^ on the other hand, argues that the 
dependant land refembles the other land of the proprietor, with refpeeft 
both to appearance and fubftance : — with refpeft to appearance, be- 
caufe it is on a level with, and joins to it ; and with rel'peft to fub- 
Aance allb, becaufe it is of the fame foil, and is equally capable of 
nourifhing trees and vegetables; and circumftances teftify for him 
who is in pofleftion of what bears the greateft refemblance to the de- 
pendant ground, namely, the land adjacent to it; — in the fame man- 
ner as where two people contend for a door-plank in the pofleflioji of 
^ iome other peribn, and which exactly quadrates with another that is 
VoL. IV. T poflefled 
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pofleiTed by one of the litigants ; for in that cafe the Kdzee muft ad- 
judge fuch plank to be the property of him who poffefles the corre* 
Ipondent one. — In reply to what the two difciples further urge, it 
may be obferved that the conteft here does not hinge upon what was 
placed for the confervation of the water [the banks,] but upon what 
is independant of it, and fit for producing trees, &c. Bcfidcs, fup- 
pofing that the proprietor of the aqueduA preferves the water only on 
account of the dependant fpace of land, it may be anfwcred that the 
proprietor of the ground preferves it only on account of the dependant 
ipace of land likewife, — With refpeft, moreover, to what they urge, 
that “ the proprietor of the land is not entitled to break down the 
“ banks of the aquedudl,** it is to be obferved that this is not bccaufe 
they are the property of the proprietor of the aquedu<9:, but merely 
becauife he has an intereji in them ; — in the lame manner as where a 
perlbn is poffeflcd of a wall, and another, having the property of a 
wall near it, lays beams acrofs both with the aflent of the other; for 
in fuch cafe the other has not afterwards the power of pulling down 
his own wall, fince he muft thereby injure the right of this 
perfon. 

It is related, in the Jama Saghcer^ that if a perfon poflefs an 
aqueduft, having banks on each fide, and adjacent to them a piece of 
land belonging to fomc other pcrlbn, and the banks be not in the 
hands of any one, that is to fay, be deftitute of marks, fuch as trees, 
ftones, or the like, to determine the property, thofe banks belong to 
the proprietor of the land, according to Haneefa ; — whereas the two 
difciplcs hold that they appertain to the proprietor of the river. — If, 
on the contrary, the mark of any perfon be left upon them, they are 
then unanimoufly of opinion that the marker has the better claim. — 
Still, however, they differ in opinion where there is a tree upon the 
banks, and it is not known who planted it ; for Haneefa is of opinion 
that to plant a tree is the right of the proprietor of the ground, whilft 
the two difciplcs hold this to be the right of the proprietor of the aque- 
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du£l. — With refpe£t, alfo, to throwing up earth, many have fud 
that there is a difagreement ; whilA others have* iaid that this belongs 
to the proprietor 6f the aqedutS);, provided he do not exceed the pre- 
feribed bounds. With regard to walking upon the banks, Ibme have 
faid that it is not permitted, in the opinion of Haneefa ; whilft others 
have faid that it is not prohibited, becaufe of there being a neceffity 
for it. The learned Aboo has faid that he would decree ac- 

cording to the opinion of tfaneefa in the cafe of planting a tree, — and 
accortling to that of the two dilciples, in the cafe of throwing up 
earth. It is reported, from Aboo Toofrf., that the width of the de- 
pendant fpace of an aquedudl is half the breadth of the aqucdu<ft ; but 
according to Mohammed it is the whole breadth : and this opinion is 
the moll: favourable to mankind. — It is here proper to oblerve, that 
the fubjeil refolves itfelf into leveral feflions, treating of the cafes of 
Shirbdf or a right to water, whether derived from the pofleflion of 
land, or from other caufes. 


SECT. I. 
Of Waters. 


If a perfou have the property of a canal, a well, or a refervoir, he ah people 
cannot prohibit either man or bcall from drinking of it.— Here it is 
neceflary to premile that water Is of four kinds. 1. The water of the 
ocean, which every perlbn has a right to drink, or to carry away for andaUb cat- 
the purpofe of moiHening his lands. — If, therefore, a perfon incline 
to dig a canal, and convey the water in it from the ocean to his land, 
no perfon has power to prevent him from lb doing ; for the enjoyment 
of the water of the ocean is common to every one, in the lame man- 

T z ncr 
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ner as the light of the fun or moon, or the ufe of the air.— II. The 
water of large rivers, fuch as theOAttfr, the Euphrates t or the ‘tigriif 
in which every perlbn has an ablblute right to drink, and alfo a con- 
ditional right to ufe it towards moiftening his lands ; — that is to lay, 
a perfbii, if he cultivate walle land, may dig a channel for the pur- 
pole of conveying water to it from the river, provided his doing fo be 
not detrimental to the people : but if there be a probability of its being 
hurtful in its confequences, (as if, by opening the banks, the water 
Ihould overflow the country and villages around,) in that cafe he is 
not permitted to dig a channel for the Watering of his land, as the pre- 
vention of a public evil is a conflderation of greater moment. — Analo- 
gous to this, allb, is the ereflion of a mill on the banks of a river; for 
the demolition of the banks by the mill is the fame as by watering 
land. — III. Water in which feveral have a fliare;— and in which, 
likewife, the right of drinking is allowed to every one ; for it is re- 
corded in the traditions that three things are common to all, namely, 
'xater, grafs, and fire. Belides, wells, and the like, are not dug for 
the purpole of preferving water ; and hence the water of them is not 
the property of any one ; for it is common, and as fuch cannot be 

made a particular property until it be feparatcly kept and preferved ; 

as holds with refpeft to a deer that only fleeps upon a perfon’s ground. 
There is, moreover, a ncceflity for eflablifliing this common right 
with regard to water, lince it is impofliblc for every perfon to carry it 
along with him ; and as a perfon may be in want of it for himfelf and • 
his horfc, mankind would therefore be too much cramped if an un- 
limited ufo of it were not granted them. If, however, a perfon in- 
cline to bring water to moillcn the land he had cultivated from a river.* 
or canal which belongs to others, the proprietors may prevent him, . 
as otherwifo their right of watering * would be entirely deftroyed. — 
IV. Water which is preferved, or, in other words, kept in veflels. 
Water of this delcription is property, becaufe of its detention; and 


* Arab. Shirhu^ a particular right to.water, explained in the courle of this book. 

7 the 
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the right of others no longer extends to it ; — in the lame manner as 
holds with relpedt to game, after being taken by any perlbn. Never- 
thelefs, it is doubtful whether this water may not allb be participated, 
bccaufe of the tradition before quoted. Hence, if a perfon, in a time 
of fcarcity, fteal a quantity of water equivalent to the amount which 
conllitutes theft, he is not liable to amputation. 

If a perlbn be poflcllcd of a well, fountain, or rivulet, he may 

^ * * btfothcrwfl-tcr 

prevent any one from drinking the water of them, or encroaching on at a little dif- 
his property, provided there be other water at a little dihance, and 
which is not the particular property of any one. If, however, this 
be not the cafe, the proprietor muft then cither bring him water to 
drink, or permit him to take it himlelf, on condition that he deftroy 
not the banks. What is here advanced is reported from ‘Tah 6 vee . — 

Some have laid that this is approved, in cale the polleflbr of the well 
have dug it himfclf in land which is his own property ; but that, if he 
Ihould have dug it in wafte lands, he is not, in that cafe, on any ac- 
count permitted to prohibit others from entering on his premiles to 
drink water ; for the walle lands arc a common right ; and as the well 
was dug towards the promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it is not deftrudtive of the 
liberty of drinking. If, therefore, the proprietor refufc the other 
permiHlon to drink, and that other be apprehenfive either of the 
death of himfelf or his horle from an excels of thirft, he may then 
lawfully oppofe • the proprietor with weapons, as he has already 
aimed at his deftruftion in withholding his right, namely, the 
water ; for the water of a well is common, and is not property.-- 
It is otherwife with relpeft to water kept in veflels; for a perlbn in- 
want of it where it is fo kept, is only permitted to contend with 
the poflcflbr of it •without weapons. The fame law obtains in the 
cafe of a perfon opprefled with hunger. Many have faid that in 
the calc of a well it is not lawful to ule weapons ; but that it is 
. allowable 
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allowable to contend with a Aick; for the poflcflbr Is guilty of an of- 
fence in refufing the water; and the application of a Aick is a fiibAitutc 
for corrciAion. 

ft 

It is law'ful for men to carry away water from a rivulet to per- 
foi m their ablutions, or to waAi their garments. — This is approved ; 
bccaiife, to defire men to purify thcmfelves, or to waAi their gar- 
ments with fuch water, without carrying it away^ (as mentioned by 
fome,) would be attended with much inconvenience. — If, alfo, a 
perfon be inclined to water the trees or fmall parterre l>eforc his 
lioufe, he may lawfully carry away water for that purpofe from the 
rivulet of another; for the law allows great liberty in the cafe of 
water, and confiders the refufal of it as truly opprobrious. — A perfon 
is not, however, allowed to carry away water either from the ri- 
vulet, well, or aquedudl: of another, for the ufe of his orchard or 
fields, iinlefs he be exprefsly permitted lb to do ; and the proprietor 
may prohibit him from it; becaufe when water is poA'eAed in joint 
property, none but the proprietors have any right to the ufe of it, 
as otherwife their right would be defeated. — Still, however, the 
proprietor of the river may, if he choofe, either" give or lend the 
water of it to another, becaufe it is his property, and becaufe the gift 
of fuch is cuAomary ; in the fame manner as holds with refpedt to 
water preferved in vcflclst 


, SECT* 
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• SECT. II. 

' Of or clearing R I VERS*. 


Rivers are of three kinds.-— I. Such as are not the property of 
any; and of which the waters have not been divided, like the T^igrisj 
Euphrates^ &c. — IL Such as, being appropriated and divided, are at 
the fame time public rivers, in which boats fail. — III. Rivers that arc 
held in property, and divided; and are alfo private, in which no boats 
fail. — In the firft kind of rivers, if the river fill up fo as to require 
digging, the care thereof devolves upon the chief •ff who is to defray 
the charges of it from the public treafury; for as the work is per- 
formed for the advantage of the Mujfulman community, the expence 
attending it muft be defrayed from the property of the community; — 
tholb cxpcnces muft, however, be difburfed from the funds of tribute 
and capitatm-ta:!l^nA not from thofe of tithe and alms ; for the latter 
are appropriated folely to the ufe of the poor, whereas the former are 
intended as a provifioii to anfwer contingencies. — If there be not any 
j money in the public treafury, the chief is in that cafe at liberty, with 
a view to promote the public utility, to compel the people to repair 
the damage in queftion, as it is prefumed they would not of them- 
felvcs ripply to the work, — whence it was that Omar Farook faid to 
the people, JVere I to leave you to your own dire^iony without ever 
“ ufing compulfiony verily y matters would come to fuch a pafs that you 
zvould even fell your children.^' however, mufl: be com- 

* Arab. Kihr . — It is a term of very general application, fignifying not riven pro- 
perly fu called, but alfo eanaUy or any other fpecies of aquedudt conilrudied by arc. 

i hxxto*WaUey meaning, generally, the governor of a province or diflridt. 
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pcllcd but fuch as are able to work ; and fuch as are not able to work, 
and are rich, muft pay a certain fum, according to their particular 
llation and ability. — Witli rcfpcdl to the fecond kind of river, it mull: 
be cleared, when requifite, at the expence of the proprietors, without 
any fupply from the public treafury; for the right of the river parti- 
cularly belongs to them, as does alfo the ufe of it. — If, therefore, any 
one of them Ihould refufe to aflift in digging, the chief may compel 
him, to the end that the others may not fulFcr any injuiy by his 
refufal. 

Objection. — It would appear that, in being thus forced to work, 
the refufer fulFers an injury. 

Reply. — Such injury is particular, and is not without its ufe, for 
in recompence thereof the party obtains his lhare of the water; it is 
not, therefore, to be put in competition with the common injury that 
would otherwife be fulFered by the reft. 

—If, allb, feme of the proprietors of the river be delirous of ftrength- 
ening the banks, from an apprehenlion that they might give way, 
and it be probable that bad confequences may enfue from their decay, 
(fuch as inundating the neighbouring country, and breaking up the 
roads,) the chief may in that cafe ufe compuKion with any of them 
who refufe to aflift in the undertaking. He muft not, however, 
ufe force where the decay of the banks cannot produce any bad con- 
fequcnce-; for the fall of the banks is an event merely probable. It is 
otherwife with refpeft to clearing a river in a cafe of neceflity; for 
that is a matter of certainty,— whence it is that compulfion may be 
ufed to effeft: it.— With refpeft to the third kind of rivers, they arc 
particularly appropri.lted, and therefore the digging of them is entirely 
the duty of the proprietors. — Some have alleged that the magiftratc 
may employ force with any who refufe to dig; in the fame manner 
as in the cafe of the fecond kind of rivulets. Others, again, have 
maintained that the magiftratc has not a power of this kind ; fince 
both of the injuries, namely, that of the partner on whom compuKion 
is ufed, and alfe that which the other partners fuftain in coufequcnce 

of 
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of his refuialy arc private ; and the injury to the other partners may 
be remedied by their taking from the one who refutes to work a part 
of ihe expence incurred in digging the rivulet, proportionately to his 
fhare; (provided, however, that the work be executed at the inftancc 
of the magiftrate.)*— It is otherwife with refpeft to the fccond kind of 
rivers, as there one of the injuries is public. 

Objection.— Here likewife is a conjunction of two injuries ; and 
as one of thefe (namely, that fuftained by thofe who have a right to 
drink the water) is public, it would follow that, to prevent this 
public injury, eompuUion may be ufed in the cafe of private rivers 
likewife. 

Reply.— No compulfion is ufed in digging towards obtaining water 
to drink thus if the whole Ihould refufe to dig, the magiftrate cannot 
employ force *. 

In digging a watercourfe, the expence incurred in the upper part 
is equally defrayed by the whole of the partners : but when the work 
is carried beyond the land of any one of them, he is then, according 
-to Haneefay exempt from all further charge. The two difciples main- 
tain that the expences of digging from the head to the end of the wa- 
tcrcourle is jointly defrayed by the leveral partners, according to tlic 
extent of their ftiares; becaufc the partner pofleffing the higher fliarc 
has likewife a right in the lower ones, they being needful to him, in 
receiving the difcharge, from his part, of the fuperfluous water. Ha- 
neefoy in fupport of his opinion, argues that the end of digging the 
watercourfe being to obtain water for the purpole of cultivation, the 
object of the higher Hharcr is confcqucntly obtained when his part is 
hnifhed ; and he is not, therefore, under any obligation after that to 
aflift in profccuting the work folcly for the benefit of others. — With 

• When water is wanted, towards moiftenlng lands for cultivation, the magiftrate 
Itay then employ force incaufing a rirnlet to be dugj but not where the water is wanted 
only to drink. 
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rcfpefl-, moreover, to what the two difciplcs urge, it may be replied 
that, although the higher partner do indeed ftahd in need of the lower 
Iharcs, for the paffing away of the fuperfluous water from his (hare, 
yet he is not, on that account, obliged to dig thefe lower (hares; — in 
the ^irae manner as where a pcrlbn has a right of pafling the water 
from his houfe upon the terrace of another; in which cafe he is not 
under any obligation to unite in building or repairing fuch terrace. — . 
Bcfides, the higher partner may at any time prevent the water from 
overflowing his land, by occafionally damming up the (biirce or 
fpring, thereby preventing the flow of any fuperfluity of water into 
his (hare. 

When, in digging a watercourfe common to feveral partners, the 
work is carried beyond the (hare of one of them, who is thus exempted 
from any further charge, fome have alleged that he may then im- 
mediately open the fpring-head, or inlet, in order to obtain water for 
cultivation, as the watercourfe, with refpedl of him, is wholly dug. 
Others have faid that he cannot do fo until the (hares of the other 
partners be likewife completed ; in order to prevent any preference 
among them. 

Such perlbns as have only a right to drink the water, are not fub- 
jeft to pay any part of the charges of digging, as thofc are numberlefs, 
and are, moreover, (ubordinate to the a(^ual (harers. 
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SECT. III. 

Of Claims 2^Shirb*; and of DiJ^utes and particular Privileges 

with rejpe£t to it. 


A CLAIM of Sbirbt or right to water, is valid independant of any 
property in the ground, upon a favourable condrudlion of the law ; 
for a perfon may become endowed with it, exclulivc of the ground, 
either by inheritance or bequeft ; and it fometimes happens that when 
a perfon fells his lands he referves to himfolf the right of Shirb. Be- 
lidcs, Shirb being a deiirablc objeft, and alfo capable of yielding ad* 
vantage, the claim to it is therefore valid. 

If a perfon be poffefled of a rivulet running through lands which 
are the property of another, and the proprietor of thefe lands, being 
dellrous that it fhould not run through them, attempt to prevent it, 
on the plea of its being his property, he muft not be permitted to 
do fo, but the rivulet muft be fuffered to flow in its ufual channel ; — 
for, as the rivulet is in the poflTcflion of the perfon who has the pro- 
perty of it, becaufe of his water running in the bed of it, his word, 
in cafe of a litigation, is therefore to be credited in preference to that 
of the other; — whereas, if the rivulet were not in his pofleflion, (as 
if it Ihould contain no water,) in that cafo the word of the proprietor 
of the lands would be credited; — unlcfs the other could prove by 
witneffes that the rivulet is his property, or that he formeily con- 

* This term, which is purely technical, the tranflator, for the convenience of the 
Engiijb reader, has rendered, in general, a right to water. 

U 2 vcyed 


A right to 
water may 
exift inde- 
pendant of 
the ground* 


No perfon 
cun alter or 
obfinidl the 
coiiifc of wa- 
ter running 
through hii 
ground. 



*48 


Book XLV. 


CULTIVATION »/ 

vcyed water through it towards his own grounds for the purpofe of 
watering them, — when the Kdzee muft decree it to him, as he thus 
fubftantiates his claim. — (Analogous to this is a contention concerning 
the property of a river-head, or a water drain, a fpout, or a road 
through tlie court of another.) 


* rivulet be jointly held by fevcral perfons, and they difpute 
ilil&ibution concerning their particular proportions of right to water, a dillribution 
to wltermuft muft be made according to the extent of land which they fevcrally 
be made. poflefs for as the object of right to water is to moiden their lands, 
it is confcqucntly fit that each receive in proportion to his territory.—- 
It is otherwife in the cafe of a road ; for the objeft in that being to 
pafs and repafs, the fmallnefs or largcnefs of the houfo is of no weight 
in the divilion; — that is to fay, if the partners in a road difpute 
concerning their fhares, it is decreed that they fhall hold it equally, 
and that no diilin«dion Ihall be made from the difference of their 
•houfes. 


A rivulet 
mod not be 
dammed up 
for the con- 
venience of 
one partner, 
without the 
confent of the 
others. 


If it happen that the perfon who poiiefles the higheft 'part of a 
rivulet be not able, without Hopping the current, to enjoy his right 
to water in a fatisfadtory manner, (for this reafon, that his lands, 
being high, precipitate the water from them with great velocity,) 
Hill he muH not be permitted to dam the rivulet, as he would thereby 
deHroy the right of the others : he muH, therefore, take his lhare 
without Hopping the current. If, however, the others affent to his 
Hopping the current that he may the better water his land, or enter 
into an agreement that each (hall Hop it in his turn, it is lawful, as 
being their right. But if it be poflible to effedt the Hoppage with 
a board, they muH not ufe clay, or any kind of plaiHer, without 
the confent of the whole, as an injury would be thereby occafioned to 
the other iharers. 8 


It 
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It is not permitted to any of the fharers to dig another rivulet One partner 
leading from the common one, or to eredl a water mill upon it ; — ^l)e- « .fnM d!g\ 
caule, in the former inftance, the bank of a common rivulet muft 
neceflarily be broken; and in the latter, an ere£tion is made of a upon itwhh- 
building upon a partnership concern ; — unlefs, however, the mill be ralconfcmr 
Rationed on the builder*s land, and be not injurious, cither to the 
ground, by breaking down the banks, or to the water, by divcrtitig 
it into another channel; — in which caie it is lawful, as being the 
exercife of a power derived from property, and from whicli there re> 
fults not any injury to others.-^(The ere^ing of a machine for railing "orconUrua 
water by camels, or oxen, is confidcred in the lame light as the gine or a 
erecting of a mill.) — It is likewife unlawful for any of the lharers 
either to ereft a fmall bridge which may be occalionally withdrawn, 
or a large one of Hone or bricks which is durable and fixed. — In 
Ihort, a private rivulet is confidercd in the fame light as a private 
road, in which leveral participate, but in which none have any par- 
ticular privileges. — It is otherwife where a perfon poflefles -a ftnali 
private rivulet brought out from a large private one jointly held by 
leveral ; for in that cafe, if the proprietor of the little rivulet choofe 
he may ereA upon it a large folid bridge ; or, if there was previoully 
a bridge over it, he may if he pleafe pull it down, (provided a greater 
quantity of water than formerly do not, by that means, flow into 
his rivulet,) for under thefc circumftances the demolition of the bridge 
is lawful, being in virtue a power derived from his own property, 
which occalions no detriment to others. He muft not, however, 
extend the inlet of the fmaller rivulet, as he would thereby deftroy 
the banks of the large one, and likewife ^raw a greater quantity of 
water into his own than is his due. — Neither muft he be fuffered to • 
enlarge the iluice through which he receives his fhare of water, 
where the diftribution is made in that manner, — that is, where 
boards with holes arc fixed on the bank of the river contiguous to 
the lands of each partner, that he may receive, as his fhare, what- 
ever 
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ever quantity of water iffues through his board,— -But any of 
them who chufes may either heighten or lower his particular 
board, as the equality of the divifion depends upon the largenefs or 
fmalincfs of the holes, and not upon the height or lownefs of them, 
for an alteration in that refpeil occafions no difference in the diftri- 
butioii. 

If, where the diftribution is made by fluices, in the manner above 
tlefcrlbed, one of the partners choofe that the partition be made by the 
meafure of time, he is not at liberty fo to adjuft it, unlefs with the 
concurrence of the others; for whatever is the cftablidicd mode muft 
be continued; as the right of every one is by that means more clearly 
diftinguifhed. 

If* each partner in an appropriated rivulet have a fpecific number 
of holes or fliiiccs allotted to him, it is not permitted to any of 
^hem to increafe that number, notwithftanding It may occafion no 
injury to the others ; for here exifts a partner/hip in particular pro- 
perty, and ill which the right of each is particularly fpecified. — It 
is otherwife in the cafe of large rivers, fuch as the 7fgr/s or the 
Euphrates ; for as there any perfon is at liberty to dig a fmall 
rivulet, and fill it from them, he is conlequently at liberty 
to increafe the holes or fluices through which the waters pafs from 
them. • 

It is not lawful for any of the partners in a river to convey 
his fliare of water Into fuch of his lands as are not entitled to 
receive water from that river; for this circumftaiice might, in 
procefs of time, furnifli an argument of his having a right to 
water thefe lands from that river. — Neither is it lawful for a 
partner to convey his fliare of water through fuch of his lands 
as are not entitled to it, into others that are ; for, in this cafe, 

it 
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it is probable he would receive a greater quantity of water than 
his due, as part would be abforbed by the lands through which 
they firft pafled. (This is analogous to the cafe of a joint road, 
where one of thO partners vviflies to open a road to the inhal)i- 
tants of a houfe, in the fame range, whole road lies through another 
way, by permitting them to pafs through his houfe in their way to 
their own.) 

# , 

If two perfons polTefs a rivulet jointly, and receive their lharcs ncithcrcaniie 
by water iffuing through fluices, and the one whofe fliare lies ncareft th^ water- 
to the fourcc be inclined to ftop fcveral of the flukes allotted to him, 
to prevent the iffue of a fuperfluity of water into his knds, he mufl. 
not be allowed fo to do, as he might thereby fubjeft the lands of 
the other lharer to be ovcrflow'ed. — Neither is he at liberty to change •'•Jot'* “ 
the mode of participation, by taking the ufe of the whole, in rota- 
tion, inftead of each receiving a moiety of the whole quantity; for 
os the divilion has already been fettled by the mode of vents or 
flukes, he cannot afterwards require any other mode, — unlcfs the 
other aflent, in which cafe he may do fo; — it ftill, however, re- 
maining at the option of this partner (or of his heir, after his de- 
ceafe) to annul this, and revert to the former mode; — becaufc 
the cflablifliment of a divilion, by giving the whole to each in rota- 
tion, in a cafe w here each had formerly held a feparatc lharc, is, 
in fadt , /emilng a right to water, (as an exchange of SAirii for S/m l/ 
is null ;) and a right to water is inheritable, or the ufe of it may 
lawfully be left in legacy ; but it can neither be fold nor beftow'cd 
in gift, nor left in legacy to fell, give away, or bellow in alms, 
thefc fcveral deeds being unlawful on account of the uncertainty 
to which they are liable, either from ignorance or deceit, with re- 
gard to the quantity of water, — or bccaufe Sl/irl/ is not, in itfclf, 
a fubftantial property, but rather a privilege or immunity, info- 
much that if a pcrfon_ water his lands from the S/j/r& of another, 

5 he 
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he is not liable to make compenfation for it and thefe feveral deeds 
being void, a legacy for any of thefe purpofes is alfo void. 

A right to A RIGHT to water is incapable of being afligned as a fpecific 

water cannot , ^ ° 

be configned dowcr ill a contraft of marriage ; wherefore if fuch be mentioned 

in a marriage contrad, a Mihr-Mijlf or proper dower, is due. In 
or given M a the fame manner, alfo, it cannot be given as a coniideration for 

confideration ^ ^ ^ ^ ® ^ 

for Kin'jU,— Khoola\ — whence, if a wife bargain for her divorce, in coniideration 
of her making over fuch right, the hulband may reftore it to 
her, and, in lieu of it, take from her the dower he had affigned 
her on their marriage. The ground on which the law in thefe cafes 
proceeds is, that a right to water is a matter the extent of which 
cannot be alcertained with any prccifion. 

fition'for a*** ^ RIGHT to Water is incapable of being given in compofition for 

claim; a claim ; for as it cannot, by means of any deed whatever, be ren- 
dered property, a compolition in confideration of it is confequently 
null. 


or fold .(with- 
out ground,) 
to difchargc 
the debti of a 
dcfundl 
(mode to be 
purfued in 
this lafl in- 
lUnce.) 


A RIGHT to water, without ground, cannot be fold after the 
death of any perfon to difeharge his debts, — in the fame manner as 
it cannot be fold during his lifetime. What, then, lhall the Im&m 
do, in this cafe, towards fettling the debt of the deceafed? — This 
qucllion has given rife to a diverfity of opinions ; but the moft ad- 
vifeablc method of proceeding, in fuch an infiance, is to join the 
right to the lands of another perlbii not poflefllng fuch right, and 
then, with his confent, to difpofe of both ; — when, computing how 
much the value of the lands has been incrcafed by the addition of the 
right, he may apply the difference towards paying off the debts of the 
deceafed. If he be not able to procure land in this manner, he may 
buy a piece of land, payable from the elfedls of the deceafed, and, 
having joined it to the right, fell them together ; when, with the 

price 
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irice fo obtained, he muft firft dilcharge the purchafe- money of the 
land, and then apply the reftduc to difeharging the debts of the 
leceafcd. 


If a perfbn, having moiftened his lands, or filled them with 
ivater, (hould by that means overflow the lands of his neighbour, he oi?the water, 
IS not, in fuch cafe, liable to make a compenfation, as he was not jum 
juilty of any tranigrellion. Utility. 
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BOOK XLVI. 

Of PROHIBITED LISJIORS. 

There are 1 1HERE are four prohibited liquors, — the firft of which ia 

‘Sred’K^uw. termed ATiawr*, meaning (accordmg to the expofition of ffo- 

(thf the crude juice of the grape, which, being fermented, becomes 

juice of the fpirituous, — firft gathering foam and fettling, and then polTefiing an 
inebriating quality. According to the two difciples, the juice be- 

* The tnnflator has, in the coiurle of the work, rendered every inebriating drink 
under the general term wint^ which comprehends all deferiptions of prohibited liquors.— 
Ia this book, however, he reuint the original terms for the lake of diftin^ooe 


comes> 
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comes Kha$nr upon its fermenting, and being fplrituous without the 
^oondition of its gathering foam ; — for whenever the juice of grapes 
becomes. ipirituous, the appellation of Khamr, and the charafteriftic 
of it, namely, illegality^ are both eAablifhed. — The argument ad- 
duced by Haruefa is, that fermentation is the commencement of the 
procefs by which liquor becomes fpirituous, and which is compleated 
when it foams and fettles, as by that means the dregs are feparated 
from the finer particles; — and the ordinances of the law regarding 
Khamr^ (which are decifive,) fuch as punifhment for drinking it, 
the holding him an infidel who fhall deem it lawful, and the prohibi- 
tion againfl felling it, — have all a reference to the completion. Some 
of the learned allege that it is declared unlawful to drink after having 
become fpirituous, purely from motives of caution.— “-Others, again, 
maintain that the term Khamr is applicable to whatever is of an ine- 
briating quality ; becaufe it is mentioned in the traditions, that 
** whatever inebriates is Khamr;” — and (in another tradition) 
** Khamr is produced from two trees, namely, the vine and the 
** DATE.” The term Khamr, moreover, is derived from Mokhamira, 
lignifying, JlupefaBion, or deprivation of fenfe, which is a confequence 
of drinking any inebriating liquor. — In reply to this, however, lla~ 
neefa argues that the term Khamr, according to the concurrent opi- 
nion of all lexicographers, is ufed only in the fenfe above mentioned, 
whence it is that to liquors of other deferiptions other terms arc ap- 
plied, {\ich AS Nabeez, Tabeekh, axsA Mofillis*. Another argument is 
that the illegality of Khamr is indubitable, — whence, if every inebri- 
ating liquor were Khamr, all fuch would of courfe be likewife in- 
dubitably illegal, — whereas this is not the cafe, for there is a doubt 
regarding them. In reply, moreover, to the arguments of fame of 
the learned as above adduced, it is to be remarked that the firft recited 
tradition is not perfectly authentic, Tehya Ibn Mayeen having dif- 

• Thefe aw di/Terent k!nds of liquor, extraAed from dates, which arc more particu- 
larly ddferibed a little farther on. 

, X 2 puted 
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puted it ;**-and with refpeA to the fecond quoted tradition, the intetw 
tion of it was merely to explain the law, or, in other words, Iq 
fhew that all liquors extracted from either of the two trees men- 
tioned, being of an inebriating quality, -are unlawful as well as 
Khamr. 


is un< 
lawful in my 
quantity. 


Khamr is in itfelf unlawfol, whether it be ufed in fmall or great 
quantities, the Illegality not depending on drinking it to fuch a degree 
as to produce intoxication. Some of loofer principles reject the 
lute illegality of Khamr y alleging that its effeHs only are the caufe of 
its illegality; becaufe the evil of it is, that it creates an inattention 
towards the wOrlhip of God ; and as this evil is occalioned only by m- 
toxication, it follows that where this does not take place it is not un- 
lawful. — This, however, is grofs infidelity, and in dire£t contradic- 
tion to the Koran, GOD having there termed fuch liquor yf//A, a 
thing which is unlawful in its own nature. Befides, the prophet has 
decreed Khamr to be unlawful, according to various traditions ; and 
all the doctors are unanimoully of this opinion. It is to be obferved, 
however, that although Khamr be unlawful, even in lb fmall a quan- 
tity as may not be fufficient -to intoxicate, yet the lame law does not 
hold with refpeft to other things of an inebriating quality; for a little 
of them, if not fulficient to intoxicate, is not forbidden. Shefeiy 
indeed, is of opinion that thefe are likewife , unlawful, in any 
quantity. 


r9 jOth in an Kh AMR IS filth in an extreme degree, in the fame manner a$ 
******** urine ; for the illegality of it is indilputably proved, as has been already 

Ihewn. 


Whosoever maintains Khamr to be lawful is an infidel*, for he 
thereby rejedts inconteftable proof. 

* And conrequentlj becomes expofed to the penalties of apofiacy. 

8 


Kkamr ^ 
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property with 
a mujjulmam^ 


Khamr is not a valuable conunodity with rerpedt to Mujfulmam, ud cannot 
If, therefore, it be dejlr(^ed or ufurped by any perlbn, there is no rc- 
fponfibility. The fale of it is moreover unlawful ; for God, in term- 
ing it fihht manifefted a dcteftatioii of it ; whereas, if it had been a 
commodity of value, fome rei{>edt would have been Ihewn to it.— 

Befides, it is recorded in the traditions, that “ he •who prohibited the 


drinking (f it^ did likewife prohibit both the fale of it and the ufe or 
“ enjoymnt of the price of it'* 


If OiMuffulman be indebted to another, and wiffi to difdiarge the nwbeem- 
debt with the price cd KhaWt in that cafe both the payment and rc- Slfciurgeof 
ceipt is unlawful, bccaufe fuch price is produced from an illicit fale, ‘^'**‘*’ 
and is considered either as an ufurpation or a truft in the Muffithnan's 
hands, according to the different opinions of the doctors on this fub- 
je£l; in the fame manner as in the cafe of the fale of carrion. Jf, on 
the contrary, the debtor be a Zimme^ it is lawful for hi&MuJfulman 
creditor to receive fuch payovent ; as the lale Khatnr is legal amongft 
Zimmees, 


It is unlawful to derive any ufe from Khamr^ either as a medicine, 
or in any other manner ; becaufe the ufe of filth is forbidden ; and alfb, 
becaufe abftinence from it is enjoined; and this injundiou could not 
be obferved in cafe of its ufe being allowed. 

Whoever drinks incurs punifhment, although he be not and the 

intoxicated; for it is faid, in the traditions, “ Let him who drinks which 
Khamr be whipped ; — and if be drink it agaitf, let him be aeain in the 5“*"'“^’ 

~ , , /• t . “ ' . duces pmiilhi. 

“ fame manner punijhed. i he whole of the companions arc agreed ment. 
upon this point ; and the number of flripes preferibed is eighty, as has 
already been fhewn in treating of putufhmentu 

If a perfbn boil Khamr until two thirds of it evaporate, it is not CnnleCs it be 
. thereby rendered lawful. If, however, a perfbn drink of it after 

fuch 
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fuch procefs, he is not liable to puntOitnent, unlefs he be in- 
toxicated. 

It is lawful to make vinegar of Khamr. Sbafei^ however, holds 
a different opinion. 

Thus much with refpeft to Wiamr^ the firft in order of prohibited 
liquors. — The fccond fpecies of prohibited liquor, is the juice of grapes 
boiled until a quantity lefs than two thirds evaporate. This is deno- 
minated J5aa?i. Itisalfo termed but that is only where 

cxaflly one half of it evaporates in boiling. This kind of liquor is un- 
lawful, according to all ourdoftors: — according to the two difciples, 
when it only ferments and becomes fpirituous; — and according to Ha- 
neefa, when it foams and fettles. Oosrdr has faid that Moniff^is law- 
ful ; (and feveral of the tribe of Mutazali* have feconded this opi- 
nion ;) becaufe it is a good liquor, or, in other words, is pleafing to 
the palate; and alfo, becaufe it is not Khamr.' The argument of our 
doiflors is, that as Monijfa/'n pure, and equally delicious with Khamr^ 
a number of the idle and dlflblutc are confequently tempted to drink 
it ; and it is therefore prohibited, with a view to prevent that diflipa- 
tion which it is found to gccaiion. 

The third fpecies of unlawful liquor is termed Stkkir', and is made 
by fteeping frelh dates in water until they take effedl in fweetening it; 
when it is both unlawful and abominable to drink of it. Shareek-Ibn- 
Mdoola alleges that it is lawful, as God, fpeaking of his bounty in 
the Koran, fays “ Ye enjoy Sikker from the grape And the 
“ date;” whence wc may infer that it is allowable, as bounty can- 
not apply to any thing unlawful. The argument of our doctors is the 
concurrent opinion of all the companions upon this point; and with 

* A particular heretical fc£t of the bdujfulmant, (See S«ln' Prclimiiury Difeourf^ 
Sea. 8.J 

refpe^ > 
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rcfpc^l to the text above cited, it has a reference to a particular period., 
having been revealed in the infancy of the religion of IJlam, when all 
forts of fpirituous liquors were lawful. 

The- fourth ipecies of prohibited liquors is Nookoo-Zabeeb *, that 
is, water in which railins are ftceped until it become fwcet, and is af- 
fefled in its fubftance. This kind is, however, lawful when merely 
it poflefles a fuaeet quality and is prohibited only when it ferments 
and becomes fpirituous. Oosrd/ is of a different opinion regarding this 
liquor likewifc. 

It is to be obferved that the illegality of thefe liquors, namely, 
Bbzik, Moniffrf, and the Nookoo of dates and raidns, is inferior to that 
oiKhamr. If, therefore, any perfon hold thefe lawful. Hill he is not 
deemed an infideL It is otherwife in the cafe of Khamr', for, with 
refpedt to the liquors here mentioned, the illegality is a mere matter 
of opinion ; whereas, with regard to Khamr, the illegality is undif- 
puted. Punilhment, moreover, is not inilifted for drinking thefe 
liquors, except in a quantity fufficient to produce intoxication ; whereas 
the drinking of one drop only of Khamr induces punilhment. The 
filth of thefe liquors, likewife, according to one tradition, is of a flight 
degree, and according to another, of an extreme degree ; but the filth 
of Khamr is of an extreme degree, according to every tradition. The 
fale of the liquors in queftion is lawful, according loHaneefa, and a 
compenfation is due from the deftroyer of them. The two difciples, 
on the contrary, hold'that the fale of them is unlawful, and that no 
reparation is due from the deftroyer of them ; in the fame manner as 
in the cafe of Khamr. — It is unlawful to derive any kind of ufc from 
the above mentioned liquors, as they are prohibited. It is related that 
Jlboo Toofqf holds the fale of any of the aforefaid liquors, excepting 

* Knkn ilgnifies water in which- any thing is ftceped j and Zobetbinc»ai raifim. 

• Khamr,, 
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Khamr, to be lawful, — if more than one half, and lefs than two thirds, 
Ihould have evaporated in the boiling. 

Mohammed, in the Jama Sagheer^ remarks that every ibrt of 
liquor excepting thofe above mentioned is lawful. This opinion, the 
learned fay, is recorded only in the *jama Sagbeer^ and is not to be 
found in any other boOk. It, however, affords an argument that any 
kind of ftrong liquor extra£ted from wheat, barley, honey, or millet, 
is lawful in the opinion of Haneefa^ if not drank fo as to occafion in* 
toxication ; and he, in fad, maintains that punifhment is not inflifted 
even in the cafe of intoxication. If, therefore, a perfon intoxicated 
with thefe liquors fhould dilrorce his wife, it is Vend, in the fame 
manner as divorce pronounced by a perfon in his fleep, or by one 
whofe faculties are impaired from the ufe of opium, or from having 
drank the milk of a mare in a medical compofition. It is elfewhere 
related, as an opinion of Mohatamed^ that every fort of flrong drink, 
excepting thofe above fpecihed, is prohibited;— "that if a perfon drink 
them to intoxication he is to be punlfhed; — and that a divorce pro* 
nounced by him* when fo intoxicated is valid;— in the fame manner as 
holds in the cafe of. liquors ; and decrees pafs according to this opuiion. 
He has alfo faid, in the Jama Sagheer^ that Abw Toof<^\aA firfl de* 
dared every fort of wine to be unlawful which fermented and became 
fpirituous, and afterwards remained ten days without fpoiling: but 
that he afterwards adopted the opinion of Haneefa, In other words, 
he hrfl, according to the adjudication of Mahammedt deemed all in* 
ebriating liquors unlawful ; but afterwards adopted the opinion of Ha- 
neefa. Aboo Toofaf was lingular in making it a condition that the 
liquor fhould remain ten days without being fpoiled. He, however, 
afterwards receded from this opinion, and gave into that of Haneefa 
and Mohammed on this point. In the Abridgement [of Kadooree'\ it k 
faid, that the fteeping of raifins or dried dates, when boiled a little, 
•even fc^ as to become fpirituous, may lawfully be drank in fuch a 
quantity as not to inebriate, provided it be done without wantonnefs , 

or 
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or joy. — This is according only to the two £/<4r/ ; for and 

Shafei deem it unlawful. 

There is no impropriety in drinking Kbooheen ; that is, water in 
which dates have been ftceped, mixed with tlwt of raifins, and boiled 
together until they ferment and become fpirituous. I'his is grounded 
on a circumftance relative to Ibn Zceyud^ which is thus related by 
himfelf: — “ AbdoollUf the fon of Ornar^ having given me fbme S/.vr- 
“ bet to drink, I became intoxicated to fnch a degree that I knew 
“ not my own houfe. I went to him next morning, and having in- 
“ formed him of the circumftance, he acquainted nic that he had 
“ given me nothing but a dritik compofed of dates and raillns,” — 
Now this was certainly Kbooheen, which had undergone the opera- 
tion of boiling ; becaufe it is elfewhcre related byOw^r that it is un- 
lawful in its crude ftate. 

LioyoR produced by means of honey, wheat, barley, or millet, 
is lawful, according to Haneefa and Aboo Yoofaf, although it be not 
boiled, — provided, however, that it be not drank in a wanton or joy- 
ful manner. The argument they adduce ia the faying of the prophet 
“ Khamr /j froduHof thefe two trees','* (meaning the vine and 

date',") — that is to fay, he confined the prohibition to thefe two 
trees, as his intention was to explain the law.— It is to be obferved 
that fevertd of the learned have made the boiling of thefe liquors a rc- 
quifite towards their legality. Others, on the contrary, hold it to 
be no way ncceflary ; (and fuch is the opinion recorded in the Afab~ 
foot ;) becaufe thefe liquors are not of fuch a nature that a little in- 
duces a wifli for more, whether they be boiled or crude. It has like- 
wife been difputed whether a perfon who gets drutik with any of 
^hefe liquors is to be punifhed. Some have laid that he is not. The 
learned in the LAW, however, have determined otherwifej for it is 
related by Mohammed that punifhmcnt is to be infli<ftcd on whoever is 
intoxicated with any of the aforefaid ftrong liquors; for this rcafon, 
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that in the prefent age they arc as much fought for by the diffolutc as 
other liquors were foi racrly ; nay even more ib.— -The fame law bolds 
with regard to ftrong drinks extraded from milk. Rlatiy have laid 
that anv drink made from the milk of a mare is unlawful^ in the opi- 
nion of bccaufe it is derived from the flelh, which (accord- 
ing to him) is unlawful. Lawyers, however, remark it as the better 
ppinioii that the milk is not unlawful according to Haneefa ; for 
although he have pronounced the flelh to be abominable, yet the reafon 
is either bccaufe, if it were otherwife, the means ©f conquell would 
thereby be deftroyed ; or becaufe the horfe is a noble animal ; neither 
of which reafons hold with regard to the mJ/A. 

HUfiliit If the juice of grapes be boiled until two thirds of it evaporate, 

bSd'down (being then termed Mollis,) it becomes lawful, according to the two 
ii/i/rrr, notwitlillanding it be fpirituous. Moheanmed^ Shekel, and 
MdliA, fay otherwilb. (This diftcrence of opinion, however, exifts 
only on the fuppofition that it is ufed with a view to ftrengthen the 
conllitution ; for if it be drank from pleafurc or joy they are unani- 
mous in judging it unlawful.) Mohammed^ Shafety and in 

fupport of their opinion, have cited a faying of the prophet, “ Every 
“ inebriating drink is Khamr; and whatever inexcefs produces intoxi- 
** cation is prohibited, even in moderation’^' and in another place, 
** Jny drink of which one cupful occefions intoxication, is unlawful in a 
“ drop." — Another argument is, that every inebriating liquor 

tends to ftupify the fenfes, and is confcqucntly prohibited either in a 
fmall or large quantity, in the lame manner as Khamr. The two 
Elders, in fupport of their opinion, have quoted the faying of tb' 
prophet, “ Khamr is unlawful in its very nature 'f and in another 
place, “ Little or much of it u alike unlawful’, and inebriation from 
** every other Jirong drink (that is to fay, every kind befides Khamrl) 
“ is forbidden." Now lince the prophet has fpccihed intoxication as a 
condition with refpeft to other drinks than Khamr, we may conclude 
that on that circumflance only their illegality depends. Befides, a 

Itupefadion 
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ftupefadlion of the fenfes takes place only when liquors arc uful m 
fuch cxcefs as to inebriate, which is allowed to he illegal. A little, 
therefore, of any ftrqng drink other than Khamr is nevxr illegal, ex- 
cept when, on account of its finenefs or purity, a little of it invites 
to more, — in which cale the law regards every quantity of it in the 
lame light. This, however, is not the cafe with MofilHsy a Utile of 
which, becaufe of its thicknefs, docs not induce a wiflt for more; and 
which, in its fubllance, is food, — wherefore when ufed in a niotlcratc 
quantity it retwns its original legality *. 

If a little water be poured into Moftllh to render it line, and it be Gercrairuie 
afterwards boiled for a Ihort time, it is ftill the addition of ^ 

water tending only to weaken it. — It is otherwife where water is 
mixed with crude juice, and this mixture is then boiled until two 
thirds of it evaporate; for here, either the water purely evaporates 
altogether, or it evaporates jointly with the juice; and in either cafe 
it is plain that two thirds of the pure juice of the grapes or dates docs 
not evaporate, which is requifite to render it a legal drink. 

If grapes be firft boiled, and afterwards prefled until their juice be Rule the 
extracted, in that cafe a very little more boiling is fufficient to render 
the drinking of the liquor lawful, according to one tradition of tla- 
neefa. According to another tradition it does not become lawful 
until two thirds of it evaporate in boiling; and this is the better opi- 
nion ; bccaufe the juice remaining within the film,' and not being in 
any manner affefted by the boiling, it is confcquently limilar to juice 
which is not boiled. 


* By eriginal legality Hanttfa alludes to an opinion he maintained in oppolition to 
MMky that every thing is triginaUf lawful in its nature, being rendered otherwife only by 
the prohibition of the facred writings i-r-whercas Mulilt holds every thing to have been 
wriginally unlawful, until fanfiified by the Koran. 
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If freffi or dried grapes, being mixed with dates, be’ then boiled, 
two thirds of the mixture muH; evaporate before it becomes lawful ; 
for although, with relped: to dates, a fmall boiling be often fulHcient, 
yet with refpeft to the juice of grapes two thirds are always required 
to have evaporated in boiling. The lame rule al(b holds where the 
juice of grapes is mixed ,with the water in which dates have been 
fteeped. If, however, dried grapes, being mixed with the water 
of dates, Ihould be boiled for a little, and afterwards fome dates or 
dried grapes be thrown into it, in that cafe, provided the quantity- 
thrown in be fmall, and not fo much as is generally ufed to make 
Nabeez^ it is lawful. It is otherwife, indeed, if the quantity be 
not fmall ; — ^in the fame manner as where a pot of the water of 
dates or railins is mixed with the boiled juice. Still, however, the 
perfon w.ho drinks it is not fubjefl to punilhment, becaule itS' 
illegality is adjudged merely on principles of caution \ and en- 
deavours muft always be ufed to avoid the inflidion of punijh~ 
menu 

If Khamr, or any other fpirituous liquor, be boiled until two 
thirds of it evaporate, ftill it is not lawful ; for the illegality of it, 
which was previoufly cftablilhed, is not removed by boiling. 

There is no impropriety in fqueezing juice into pots or veflcls 
of a green colour, or of which the interior part has been varniflied 
with oil. The rcafon of this is, that formerly, in the infancy of 
the Mttjfulman religion, it was cuftomary to keep Khamr in fuch 
vefl’els; and, on this account, when Khamr was rendered ihegal', 
the prophet prohibited the ufe of them likcwifc, that the greater 
caution might be obferved. He afterwards, however, permitted the 
ufe of them, feeing that the vefl'els of themfelves did not render any 
thing unlawful. If, therefore, Khamr have been kept in thefe vef- 
fels, it is ncceflary they be waflied before they are applied to. ufe. 

If- 
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If a veflel be old, it becomes clean by three wafliings : but if it be 
new it can 'never be cleanfed, in the opinion of Mohammed', for then 
the wine penetrates, and makes a deep impreflion in it ; contrary to 
the cafe of an old one. Ahoo Toofaj holds that it may be clcanled by 
wafliing it thrice, and drying it after each walhing. — Several have 
faid that, in the opinion of Aboo Toofaf, the mode of cleanflng it is 
by filling it with water, and letting it remain for a fhort time; and 
then emptying it and filling it again ; and fo repeating this procefs 
until the water poured out be perfedly pure; when the veflel is 
clean. 

When Khamr is converted into vinegar, it is then lawful, whe- Vinegar maj 
ther it have been made fo by throwing any thing into it, (luch as fait Kham, 
or vinegar,) or have become fo of itfelf. 

Vinegar made of Khamr is not abominable. Shafei maintains 
that it is abominable ; and that all vinegar obtained from Khamr 
by means of fbme mixture is unlawful. — With refpctS, however, to 
fuch as turn fo from Khamr of itfelf, he has given two different 
opinions. 

When Khamr is changed into vinegar, the veflel in which it is and the »cfla 
contained becomes clean according to the quantity of the Khamr. fo made be-** 
With regard to that part of the veflel that was empty, fevcral “’“**F*“** 
have faid that it alfo becomes clean, as being dependant on the 
other : but others have faid that, as it is battered over with dried 
Khamr, it does not become clean until it be wafhed with vinegar, 

■when it is immediately purified. In the fame manner alfo, if 
Khamr be poured out of a veffel, and the veflel be then wafhed 
with vinegar, it becomes (as lawyers have iaid) inftantaneoufly 
clean. 


It 
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It is abominable to drink dregs of Khamr ^ or to ufe it in comb- 
ing the hair, as fome women do; for the dregs are not entirely void 
of the particles of Khamr ^ and it is unlawful to apply any unlawful 
thing to ufe; — whence the illegality of ufing it in healing a wound, 
or ajiplying it to a fore on the back of a quadruped. — It is alfo un- 
lawful to adminifler it to an infidel or an infant ; and whofoever 
docs fo is chargeable with the crime of it. In the fame manner, 
it is unlawful to give it to a quadruped to drink. — Concerning 
this point, however, fevcral have faid that although it be unlawful 
to carry Khamr to a quadruped, yet if the animal, being brought 
to it, fhould drink of it, there is no impropriety in the fame 
manner as in the cafe of a dog and carrion ; that is to fay, car- 
rion muft not be thrown to a dog; but if a dog be carried to 
■where carrion is, he may, without any impropriety, be fufFered to 
eat it. 


It is allowable to mix the dregs of Khamr with vinegar. In 
this cafe, however, it is required, that the vinegar be carried to 
the place where the dregs are, and be there mixed, for otherwife it is 
unlawful. 

% 

A PERSON who drinks the dregs of Khamr without being intoxi- 
cated is not liable to punilhment. Sbe^e'i is of a different opinion ; 
for in this cafe fcveral of the particles of Khamr muft neceflarily be 
drank likewife. Our doftors, on the contrary, argue that as the dregs 
of Khamr are difagreeable to the palate, a little of it docs not, by con- 
fequence, beget an inclination for more; and thus, being- like other 
ftrong drinks, the drinking of a little, unlefs it be attended with in- 
toxication, is not punifhablc. 


An injeftion of Khamr into the anus or /««« is unlawful, as 
being a benefit derived from an unlawful article. It is not, how- 
ever, 



Book XLVI, L I QJ7 O R S. i6j 

ever, punijhabkt as punifluneht is inflicted only in the cafe of irink- rot pw-fi. 
iftg it. ‘ 

If a perfon throw Khamr into Ibup, it is not then lawful for him and fo like- 
to eat the foup, becaufc of its being rendered impure. Ncverthelcls, ' turcofTtln 
if he eat it he is not liable to punilhment, for in this cafe Khamr is 
as it were boiled. 

If a perfon knead flour with Khamr ^ in that cafe it is unlawful to ’ 
eat the bread or paftc fo made, as many of the particles of the Khamr- 
Ajll remain in it. 


SECTION. 

O/" boiling the yuice ^ Grapesm 

6 

In boiling the juice of grapes there are three principles. — The 
firft principle is, that whatever quantity may run over the pot from general 
the agitation iirboiling, or from the foaming of the juice, is not taken Er"<*ferv<id 
into account, but is confidcred as not having belonged to it; and the f^bjert 
refidue is to be boiled until two thirds of it evaporate, in order that the 

remaining third may be rendered lawful. To illuftrate this: fup- 

pofe a perlbn inclined to boil ten cups of juice ; in that cafe, if one 
cup be loft from its boiling over the pot, he muft boil the remainder 
until fix cups have evaporated and three remain in the pot, when it 
becomes lawful. 


3 
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The fecond principle is> that if water he iirfi: poured into the 
juice, and the whole be then boiled, and the water, on account of its 
fubtlety, be foon waded, it is requilite that whatever remains after 
the evaporation [of the water] be boiled until two thirds of it be 
, wafted. If, on the contrary, the water and juice evaporate together, 
it is in that cafe requifite that the mixture be boiled until two thirds 
of the whole evaporate, that the remaining third may be rendered 
lawful ; for here the third of the mixture of water and juice which 
remains becomes the fame as if, a third of the pure juice having re- 
mained, water had then been poured into it. To exemplify this;— • 
fuppofe a perfon Ihould mix ten cups of juice with twenty cups of 
water; — in that cafe, if the water purely evaporate, the mixture 
muft be boiled until a ninth of it remain, which is equivalent to one 
third of the pure juice; — whereas, if the juice and water evaporate 
conjutnfUy, the whole muft then be boiled until two thirds of it 
evaporate. 

If juice be boiled with fire*, at one or fcveral different times, 
before it be inebriating or prohibited, it is lawful. If, all’o, the juice, 
being taken from the fire, Ihould continue to boil until two thirds of 
it evaporate, it is lawful, as in this cafe the evaporation is the effed 
of the fire. 

The third principle is, in boiling juice, after part of it has eva- 
porated, and part has likewife been poured out, — to know how much 
more muft evaporate, that the remaining part may be rendered law- 
ful; — and, in order to this, the following rule muft be obferved. — 
The quantity which remains after part has been poured out muft be 
multiplied by the third of the whole ; and this fum being divided 
by the quantity which remains after part of it only has evaporated, 


* The common method of making ftrong drink, among the AfietUti is by fermenting 
the juice in the fun. 

the 
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the quotient is the quantity that is lawful. Thus, if a perfou boil 
ten cups of juice, and after one cup had evaporated, three cups more 
Ihould be poured out ; then three cups and one third (the third of the 
whole) being multiplied into fix, the number which remains after 
the lofs of evaporation and pouring out amounts to twenty, and 
this fum being divided by nine, there remains two cups and two 
ninths ; the quantity which is lawful, when the reft has evaporated. 
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BOOK XLVII. 

Of H u N r I N G. 


SECT. 1. 

Of catching Game with Animals rf the Hunting Tribe, Juch as 
Dogs, Hawks, 

I T is lawful to hunt with a trained dog, a panther *, a hawk, a 
falcon, and in fhort with every animal of the hunter tribe that is 
trained. It is related in the Jama Sagheer that game caught with a 

* It is an animal of the Itepard or lynx fpecles, hooded and trained to catching 

game, nearly on the fame principle as the hawk* 

6 trained 



Poor XLVH. HUNTING. 

trained animal of the hunter tribe, whether bird or bcafl:, is lawful ; 
but that, caught with any other animal it is not lawful, unlcls when 
taken alive, and flain by Zabbab. This dodlrine is efiablilhe'd by a 
text of the Koran, in which mention is made of trained dogs. The 
term Kalb [dog] comprehends, in its general acceptation, every car- 
nivorous animal, even to a tiger *. It is, however, related as an 
opinion of jiboo Toofqf, that tigers and bears are excepted, as neither 
of them hunt for others, — the tiger bccaul'e of his ferocity, and the 
bear becaul'c of his voracioufnefs. Some of the kite tribe have like- 
wife been excepted becaufe of their voracioufnefs ; and the hog has 
been excepted becaufe it is eilential filth, and bccaufe it is unlawful to 
derive any advantage from it. It is to be obferved that it is a condi- 
tion of the lawfulnefs of game that the animal which takes it be of the 
hunter tribe, and trained; and alfb that the mafler let flip -f* the animal 
in the name of God ; for it is fb related in a tradition of jiudee^ the 
ion of Hhtim 

The fign of a dog being trained is, his catching game three times 
without eating it ; whereas the fign of a hawk being trained is, merely, 
her returning to her mafter, and attending to his call. Thefe figns are 
adopted from AbdooUa Ibn Abafs. The body of a hawk, moreover, 
is not capable of enduring blows ; but on the cot;trary, the body 
of a dog has this capability, a dog is therefore to be beaten until he 
defifl from eating the game. Befidcs, one fign of being trained is, to 
defifl; from that which cufliom and habit have made agreeable ; and as 
it is the cuftom of a hawk to be wild and to fly from man, it follows 
that its paying attention to its mailer's call, and Ihewing no wildnefs, 
is a fign of its being trained. With rcfpefil to a on the contrary, 

* Arab. including and every other creature of the feline tribe, except the 
fantber before mentioned. 

t The exprelSon, in the original, ligniiics to find here means the aki of a^ing 

•ff ' the hound or hawk, and hunting them at the game. 
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he is attached to man; but his cuftom is to tear and eat; and confe- 
quently, when he preferves game and does not cat it, it is a fign of 
his being trained. — It is to be obferved that the condition here recited, 
of a dog defifting, and not eating three times, is the doctrine of the 
two difciples ; (and there is alio one tradition from Hatieefa to the iame 
effcdl ;)— and the reafon of it is that, in lefs than three times there is 
a probability of the dog’s forbearance having proceeded from fatiety or 
fbme fuch caufc ; but that when he defifts from eating for three dif- 
ferent times, it is a proof that fuch forbearance has become a cuBom ; 
for this particular number of three is the eftablifhed ftandard for ex- 
periments, and for the difeovery of an evafion, — in the fame manner as 
it is ufed in determining the period of an option. It is alfb recorded to 
have been adopted in the (lory of Mofes and Khnvar * ; for Khiz%iry 
upon the third inftance, faid, “Now there is a reparation between 
“ you and me.” Another reafon is that plurality is a fign of know- 
ledge ; and as three is the fmalleft number of plurality -[•, it has there- 
fore been adopted as the ftandard. In the opinion of Haneefa, how- 
ever, as recorded in the Mabfooty a training does not take place, lb 
long as the hunter does not conceive the animal to be trained ; — ^and 
he holds it improper to fix on the number three ; becaufe the fixing 
on a particular number cannot be done by the forethought of man, but 
mull be regulated by the precepts of the facred writings; and as no 
precept has been ilTued on this head, it is proper to confign it to the 
judgment of him who is bell acquainted with the matter, namely, 
the hunter. According to a former tradition, Haneefa holds the game 
of the third time to be lawful; — whilft the two difciples maintain that 
it is not lawful, as the animal does not become trained until after the 
third time; and confequently the game of the third time is the game 


* This dory (pf which an explanation was given to the tranilator) is probably the 
original ol* ParmlPs Hermit, 

t The Arahs^ having a dual numberi do not of courfe admit ‘two to conftitute a 
plurality. 
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of an untrained animaU and» as fuch, is unlawful ; this being like the 
a£l of a flavc in the prefence of his mafter ; in other words, if a flave 
perform any afts in the prefence of his maflcr, luch as purchafe or 
lale, and the niafter, feeirig and knowing the fame, remain lilent, the 
flave in that cafe becomes licenced, — not only with rcfj)eft to the aft 
in quefl:ion, but alfb with reipeft to every aft which he may after- 
wards perform; — and fo likew'ife in the cafe in queftion. The reafon- 
ing of Haneefa is, that when the animal takes the game the third 
time, and inflead of eating preferves it, this argues it to have been 
trained at the time of taking the game, and confequcntly the game of 
the third time is the game of a trained animal. — It is otherwife in the 
cafe above cited, bccaufe licence is a notification, and cannot take 
place without the knowledge of the Have; and the flave cannot ac- 
quire this knowledge until after he has performed the aft, and his 
mafler remained lilent. 

If a perfbn let flip his trained dog, or his trained hawk, and at the 
time of letting them flip repeat the name of God, or omit it from 
forgctfulnefs, and the dog or hawk catch the game, and wound it fo 
that it dies, the game may in that cafe lawfully be eaten. — If, how- 
ever, he fhould nioilfullyy and not from forgetfulnefs, omit the name 
of God, it is not then lawful to eat the game fo taken. It is men- 
tioned in the Z&btr RanuAyet that the wounding of the game is a con- 
dition of its lawfulnefs, as it furnifhes the means of a Zabbah Iztirdree. 
(The meaning of Zabbab Iztirdree has already been explained in treat- 
ing of Zabbab.) 

If a dog or panther eat any part of the game, it is unlawful 
to cat of fuch ; but if a hawk eat part of it, it may lawfully be 
eaten. — ^The diftinftioa between thefe two cafes has already been 
explained. 
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Ik a dog (tor iaftancc) catch game leveral times without eating it, 
and afterwards catching game cat part of it, fuch game cannot lawfully 
be eaten, as the circuniftance of the dog eating it is a proof that he has 
not been pro|>erly trained. In the fame manner alfo, the game which 
he may afterwards take is not lawful until he (hall have been trained 
anew, concerning which the fame difference of opitdon obtains as 
that already fet forth concerning a training in the beginning. With 
refpedt to the game previoufly taken by him, illegality, docs not attach 
to fuch parts of it as have been eaten, fince there the fubjtil no longer 
remains ; but with refpeft to fuch parts as have not been preferved, 
(that is, have been left upon the plain,) they are unlawful according 
to all our dolors. As to what may have been preferved, (that is, 
what the hunter may have carried to his own houfe,) it is unlawful', 
according to Haneefa. The two difciplcs maintain it to be lawful ; 
for they contend that the circumftancc of the dog eating at that time 
is no argument of his not having been previoully trained, as an art 
may be acquired and afterwards forgotten. The argument of i/a- 
ne^a, on t]^e con4;rary, is that the dog’s eating of the game' at that 
period is a proof of ' his 'never having been properly trained from the 
hrfr. 

If a hawk fly from its mafter, and remain for a while in a Hate of 
wildnefs and flight, and afterwards catch game, fuch game is not 
lawful, as the hawk in that frate is not trained ; for the fign of being 
trained -is to return to its mailer; and as it did not fo return, the fign 
no longer remains ; whence it is confidered in the fame light as a dog 
which eats his game. * 

Adofrcioes Ip a dog eat the of his game, and not the fiefli^ the game is 
^f "tnhw* hwf^h capable of being eaten, as the dog has preferved it for Ids 
in mailer, which argues him to l^ave been well trained, Wee he eat merely 

what was unfit for his mailer’, and preferved what was fit for himt 

If 


Game caught 
by a haurk, 
after it has 
returned to 
its wild flate, 
is not lawful. 
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If a hunter, having taken the game from his trained dog, cut oft' t>y '“''"g 
a piece of itf and throw it to the dog, and the dog eat the liime, ftill * 

the remaining part of it is lawful, as it is not then game ; the cafe b^ihe 

being, in fa<ft, the lame as if a perlbn were to throw to a dog any hunter, 
other kind of food. The law is the fame where a dog leaps upon his 
mafter, and takes from him part of the dead game in his hands and 
eats it ; this being ftmilar to where a dog attacks his mafter’s goat, 
and kills it, which is no proof of the dog’s not being trained. 


Ip a dog lay hold of game with his teeth, and having bitten off Cafe of* dog 
the part eat it, and afterwards catch the game and kill it, without p!cw1n°the* 
eating any other part of it, the game is unlawful ; be'caufe upon the *“* 

dog eating part of his game it becomes evident that he is not trained. 

If, on the contrary, he drop the part bitten off, and having purfiied 
the game kill it and deliver ‘it up to his mafter without eating any 
part of it, and having afterwards pafled by the part bitten off cat the 
lame, the game is. lawful ; fyr as, if the dog, under thefe circum- 
ftancesi had eaten part of the body of the game'in the hands of his 
mafter it would have been of no confequcnce, it follows that'it is, a 
fortiori., of no confcquencc where he eats what was I'eparatcd from it, 
and unlawful to the mafter to eat. It is otherwife in the former calc; 
becaufe there the dog cat in the very ail of hunting ; and allb, be- 
caufe the tearing off a piece of ftelh with the teeth admits of two ex- 
planations ; for iirft, this may be done with a view to devouring, — 
and fecondly, it may.be done with a view merely to weaken the Ani- 
mal, in order the more eafily to catch it; — and the eating of the piece 
before catching the animal argues the firji of thefe, — whereas the eat- 
ing of it after catching and delivering the game to the hunter argues 
the fetond, whence no inference can be drawn that the dog is not 
. . trained. 


If a hunter take game alive which his dog had wounded, it is in- Gimc taken 
cumbent upon him to flay it according to the preferibed form [of 

Zabbah^ 
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Zabbah,"] and if he delay fo doing until it die, it is then carrion and 
incapable (;f being eaten. The law is the fame with refped to game 
taken by a hawk, or the like; and alfo with refpeft to game Ihot by 
an arrow. The realbn of it is, that in this cafe the hunter is capable 
of the original obfervance, namely, Zabbah IkhtibreCt before the oc- 
currence of the necefllty for the fubjiitutet namely, Zabbah Iztirbreei 
and therefore the validity of the lubftitute is annulled. This law, 
however, fuppofes a capability in the hunter to perform the Zabbah i 
for where he takes the game alive, and is incapable of performing the 
Zabbahy and there exifts in the animal more life than in one whole 
throat has been juft cut, fuch game (according tp the ZSir Rawdyet) 
is not lawful. It is related, as an opinion of Hanecfa and Aboo Teojef^ 
that it is lawful ; (and this opinion has been adopted by Sht^ei ;) bc- 
caufe the hunter is not in this cafe capable of the original obfervance, 
and is therefore in the lame lituation as a perfon necellitated to ule land 
inftead of water, notwithftanding he be in fight of water. The 
realbn alleged in the Zdbir Rcewdyet is, that the hunter*s finding the 
animal alive is equivalent to his capability of performing the Zabbah^ 
fince it enables him to reach the throat of the animal with his hand. 
Hence he has, in a manner, the power of performing the Zabbah^ 
which he negle£ls. It is otherwife where only as much life exifts in 
the animal as in one whofe throat has been cut; becaufe it is then, in 
effed, dead, — whence it is that if, in that ftate, it Ihould fall into 
water, it is not unlawful, any more than if it had fallen into water 
when adually dead, the dead not being a fit fubjed for Zabbah. Some 
of the learned have entered more particularly into this cafe, alleging 
that if the inability to perform the Zabbah arife from the want of an 
inftrument, it is not then permitted to eat it ; and that if the inability 
arife from the want of time, in that cafe likewile it is not permitted 
to cat it, according to our dodors, — in oppofition to the opinion of 
Shafei. The argument of our dodors is, that when the animal is 
taken alive it is no longer game, becaufe the term game is applicable 
only to what is wild and fr(«% and that therefore the Zabbah Iztirdret 
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is then of no effeft. What is here recited proceeds on the fiippofitioii 
of the animal being taken alive, and of there being a poflibility of its 
concinuing to live; for if there be no polfibility of its continuing to 
live, (as where its belly has been torn, and part of its entrails have 
come out,) it may lawfully be eaten without the performance of 
Zabbahj becaufe the life that remains in it is equivalent only to the 
ftruggling of an animal whole throat had been cut, and is conlequcntly 
of no cfFe£l ; — in the fame manner as where a goat falls into water, 
after having had its throat cut. 


If the hunter find the game alive, and do not take it from his dog p*^vldcd it 

® ^ live lonff 

till it be dead, and there have been fufficient time, after he found it rnough to 
alive, to perform the Zabbah, it is not in that cafe lawful to cat it ; 
becaufe this is equivalent to an omifllon of the Zabbah, notwithftand- 
iug an ability to perform it. If, on the contrary, he had found it 
alive at a period when, if he had taken it, there was not fufficient 
time to perform the Zabbah, it is lawful. 


If a hunter let flip his dog at game, and the dog take fomc other The ^ame 
game, the game fb taken is lawful. Malik has faid that it is not 
lawful, fince the dog took this game without having been let flip at it, « >>c not the 
as it was at another fpecific animal that the hunter let him flip. Our intenJed by 
dodtors, on the other hand, argue that* the objedl of the hunter is 
merely the acquifition of game ; and all game is the fame to him. Be- 
fides, the fpeclflcation of the particular animal is of no advantage, as 
it is impradticable to teach a dog to take that particular animal. 


If a perfon let flip a panther at game *, and the panther lie for a Rule in call- 
while in ambulh, and then catch and kill the same, it is lawful to ■*/>"»- 

' O' they at gaiiiL*. 

* The lynx or panther ufed in hunting is generally kept hooded^ and is conveyed from 
place to place upon a fort of litter. When the hunters have approached within fight of their 
game, they nnhood the panther and cafi; off his chains, and he inftantly fprings at his prey, 
if within his reach, or if otherwife, pra^ifes a variety of ftratagems to get near to it. 

Voi.. IV. A a cat 
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caught (by a 
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eat it; becaufe the lying in ambuih being with a view. to catch the 
game, and not to take reft, does not of confequence terminate the 
ad of letting it (lip. The fame rule allb holds with relped to a dog, 
when trained iu tlic maimer of a panther. 

If a dog be let flip at game, and take and kill it, and- afterwards 
take and kill other game, both are lawful ; becaufe the ad of letting 
him flip continues to operate, and is not terminated until after the 
taking of the fecond game; this cafe being llmilar to that of a perfon 
(hooting at an animal with an arrow, which iwt only hits and kills it, 
but alfo hits and kills another. If, on the contrary, the dog, after 
killing the firft game, lie down upon the ground and reft for a long 
time, and then, fome other game paffing by, he rife up and kill it, it is 
not lawful to eat that other game ; becaufe when the dog lay down 
and took reft, he thereby determined the ad of letting him flip, 
lince his fitting down was with a view to take reft, and not to deceive 
the game ; in oppofltion to what was before recited.. 

If a hawk, being let flip [caft olF] at game, firft perch tipon 
fomething, and afterwards, going in qiieft of the game, take it and kill 
it, it is lawful to cat it. This, however, proceeds on the fuppofition 
of the hawk neither tarrying long, nor with a view to reft, but merely 
a (hort time, and with a view to Jurprize her prey. 

If a trained hawk catch game and kill it, and it be not known 
whether any perfon let her flip at fuch game, it is then unlawful to 
eat it ; becaufe in this cafe a doubt exifts with refped to the letting Jlip', 
and game is not lawful unlefs the animal which takes it be let flip 
at it. 

If game be fir angled by a dbg, and not wounded^ it is not lawful 
to eat it ; becaufe the wounding of it is a condition of its legality, ac- 
cording to the ZilAir Rawdjretf (as has been before mentioned;) and 

this' 
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this condition implies that where merely particular members of the 
game are broken by the dog it is not lawfyl to eat it. from it. * 


If a trained dog be aflifted in killing the game by a dog that is not Game u 
trained, or by a dog belonging to a Magian^ or by one upon which [‘"fuf by "he 
the invocation had been wilfully omitted, in that cafe the game is “njunaionoi 

. O any cauje of 

unlawful ; becaufe two caufes arc here united, namely, a caufe of Ic- illegality in 
gality, and a caufe of illegality, and caution dictates a preference to 
the caule of illegality. 


Any perfon not permitted to ^tioxmZabbab (fuch as an apolbte, Gemehunted 
a Mohrinit or a perfon who wilfully omits the invocation) is the fame 
as a Magian with rclpedt to letting loofe an animal of the hunter tribe. 


ab is unlaM'- 


If a dog, without being let flip, fliould of himlelf purfue game, 
and a Mujfulinan repeat the invocation, and then make a noife and 
incite the dog to run fafler, and the dog catch the game, it is in that 
cale lawful to eat it. 


fill. 


Ip a Mujfulmcaif having repeated the invocation, let flip his dog at Game killed 
game, and the dog having purfued and caught the game, and thereby cLchk!’g‘^of . 
rendered it weak, let it go, and afterwards catch it a fecond time and ’f 
kill it, it is in that cafe lawful to eat it ; — and fo likewife where a Ao«J dog) i* 
Muffubmn lets flip two dogs, and one of them renders the game weak, 
and the other kills it ;--aud alfo, where two men let flip their dogs, 

(that is, each of them one dog,) and one of the dogs readers the 
game weak, and the other kills it. In this lafl cafe, however, the 
game is the property of him whole dog rendered it weak ; bccaufe he 
deprived it of the quality of game, as he difabled it from running. 


A a 2 


SECT. 



i 8 o 


HUNTING.* 


Book XL VII. 


SECT. IL 

Of Jhooting Gam with an Arroiv*. 

Game Haiti Ik a perfon hear a noife, and, imagining it to be that of game-, 
fe()Ming!&c. an arrow, or let flip his dog or hawk, and in either cafe game 

be killed, and it be afterwards difeovered that the noife did adluallv 

iicaring a ^ ^ J 

noife, is law- procccd from game, it is then lawful to eat the game fo killed by the 
theSpro arrow, dog, or hawk, whether it were the game of which the noife 
ceed iroin heard, or not; bccaufe the objeft of the hunter was merely to get 

gam, of whatever kind. This is according to the Zdhtr Rawdyet.—~ 
Tt is related as an opinion of Jlboo Toofff that a hog is in this cafe an 
exception ; — in other words, if it be afterwards known that the noife 
proceeded from a hog^ the game killed by the arrow, hawk, or dog, 
is not lawful ; bccaufe a hog is in an exceffive degree impure ; — whence 
it is that no part of it is rendered allowable by hunting : — contrary to 
other quadrupeds, for of thofe the Ikin, by their being hunted, is 
rendered lawful. Ziffer has likewife excepted all thofe animals of 
which the flelh is not fit for eating, inafmuch as the hunting of thefe 
is not with a view to render them lawful. 

Gameftotby Ip an arrow be fhot at a bird and hit other game, and the bird fhot 
aimed at an- at fly away, without its being known whether it was wild or tame, 
the game is in that cafe lawful, becaufe the probability is that the bird 
was a wild one. If, on the contrary, an arrow be fhot at a camel, 
and hit game, and the camel having efcaped, it be not known whether 
it was a wild one or otherwife, the game in that cafe is not lawful, 


* The tide of this fc(5tion, in the irahic verfioii, it limply Rama^ lignifying the ufe of 
any miflile weapon whatever. 

bccaufe ’’ 
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becaufc the natural condition of a camel is that of tamenefs and at- 
tachment to man. — If, on the other hand, an arrow be Ihot at fifli or 
locufts, and hit game, fuch game is lawful, in the opinion of J]boa 
according to one tradition, inafmuch as it but accord- 

ing to another tradition it is unlawful; becaufc hunting is equivalent 
to the performance of Zabbahy which is not requifite with relpeit to 
filhes and locufts. 

If a perfbn, hearing a noile, and imagining it to be that of a man, 

Ihould in confequence ftioot an arrow, and kill game, and it be after- 
wards diicovered that the noite proceeded from the gatne, in that 
cafe the game fb killed is lawful; becaufc, when it “adlually proves 
to be game., the imagination of the perfon who ftioots is of no con- 
fequence. 

If a hunter, upon fhooting his arrow, repeat the invocation, and invocatitn 

the arrow wound and kill the game, it is lawful to cat it ; becaufc on 

the Ihooting of an arrow along with the Invocation, and the wounding *the’ 
of the animal, is equivalent to the performance of Zabbah, Never- animal i>e 
thelefs, if the animal be taken alive, it is incumbent to flay it by Zab- it mud dill be 
bab, as has been already fct forth in the firft fedlioni 

If an arrow hit game, and the game fly away with the arrow , 

° • /* T r • 1 r 1 • j 1 wt'U’iat’df 

until it difappear, and the hunter go in Icarchof it, and find it dead, an.i afur. 

it is in that cafe lawful to cat it. If, on the contrary, he ftiould not 
follow or go in fearch of it, and afterwards happen to find it dead, it is 
not in that cafe lawful ; becaufc it is related that the prophet held it 
abominable to eat that game which difcppearcd from the liglit of the 
bowman ; and alfo, becaufc there is a poflibility that it may have dieil 
from ibme other caufc. 

If the hunter above mentioned find another wound in the game utikfthcihcn 
befides that of his arrow, it is not lawful to eat it, notwithftanding he 

may “P°" **• 
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■may have continued in the fcarch of it until he found it; becaufe in 
this cafe two caufes arc conjoined,— one of illegality, namely, the 
other wound,— and one of legality, namely, the wound of his arrow ; 
and it is the cftablilhed cuftom to give the preference to the caule of 
illegality. Moreover, caution is eaiily oblerved in this cafe, as it is 
an uncommon one. All that has been above recited relates to the (hoot- 
ing of an arrow ; but it is equally applicable throughout to the letting 
flip of a dog, or fo forth. 


c^e ivhich. If a perfon (hoot at game with an arrow, and hit it, and it fall 
Ms*iiuo wi- into water, or upon the roof of a houfe, or fome other eminence, 
any Siii'linK. afterwards upon the ground, it is not lawful to eat it ; becaufc 

the animal is in this cafe a Mootradeea, the eating of which is pro- 
hibited in the Koran ; and alfb, becaufe there is a fufpicion that the 
death may have been occafloned by the water, or by the fall from the 
emincilce, and not by the wound *. 


&c. before it 
reaches the 
ground, is 
unlawful. 


Rule with If a watcr-fowl be wounded, and the member wounded be not 
a part under water, it is lawful,— whereas, if it be a part under water, 
it is not lawful, in the fame manner as a land bird, which being 
wounded falls into water. 


Game iiain Game hit [flunned] by an arrow without a fharp point is unlawful, 
iuthouTa^’ as it is fb recorded in the traditions. It is to be obferved, moreover, 
lawful!’ that the wounding of game is a condition of its legality ; becaufe a 
Zabbah IztiriHree cannot otherwile be ellablifhed,— as has been already 
mentioned 


* Amidft Fuch a mafs of frivolous abfurdity, thetranflator thinks it unneceflary to o/Fer 
any apology for the omiflion, in this place, of a long difcuilioii ftill more futile than any 
thing which has gone before. 

t From this, and various preceding pafTages, it appears that it is requifite to draw hlooi 
in order to the rendering game lawful. 


3 
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Game killed by a bullet from a crofs’bow is not lawful, as this 
miflile does not wound, and is therefore like a blunt arrow. A Jlofie, 
alfo, is fubjedl to the fame rule, as it does not wound ; — and ;^amc 
is alfo unlawful when killed by a great heavy ftonc, notwith Handing 
it be fliarp ; becaule there is a probability that the game may have died 
from the weight of the Hone, and not from the ftiarpnefs of it. If, 
however, the ftone be fliarp, and not weighty, the game killed by it 
is lawful, as it is tlien certain that it nlufl: have died in confcquence of 
a viound from it. 

Game killed by a fmall pebble Hone-, and' of which no part has 
been cut by the ftone, is not lawful, bccaufc in this cafe the game 
is bruifed and not wounded. If, allb, game be beaten by a ftick or 
piece of wood until it die, it is not lawful, as the death is then oc- 
cafioned by the weight of the ftick or piece of wood, and not by any 
wound: yet if, in this cafe, the ftick or piece of wood, becaule of 
their fharpnefs, occafion a wound, there is no impropriety in eating 
the game, as the ftick and piece of wood are then equivalent to a 
fword and fpear. The general rule, in fhort, in thefe cafes, is that 
when it is known with certainty that the death of the game was oc- 
eafioned by a wound, it is lawful food ; but unlawful where the death 
is known with certainty to have been occafioned by a bruife, and not 
a wound ; and that, in cafe of the exiftence of a doubt, (that is, 
where it is not certainly known whether the death was occafioned by 
a bruife or by a wound,) it is then alfo unlawful, from a principle of 
caution.. 

If a perfon throw a fword or a knife at game, and the game be 
ftruck by the handle of the fword, or the back of the knife, it is not 
lawful ; whereas if ftruck by the edge, and wounded, it is lawful. 


Ip 
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If a pcrfon cut off the head of a goat, it is lawful to eat it, as the 
jugular veins have been cut through; but it is neverthcle/s abominable. 
If, however, a perfon perform this aftion by beginning with the fpinc, 
fo as to occafion the death of the animal before the jugular veins be 
cut, it is not lawful: but it is lawful if the animal do not die until 
after the jugular veins are cut. 


Game killed by a Magian, an apoftate, or a worfliipper of images, 
is not lawful, bccaufc they are not allowed to perform Zabbah^ (as 
has been already explained in treating of that fubjefl:,) and Zabbah is 
a condition of the legality of game. It is otherwife with refpeft to a 
Chrijlian or a becaufe, as their performance of a Zabbah Ikbtibree 
is lawful, it follows that their performance of a Zabbah Iztiraree muff 
alfo be lawful. 


If a perfon flioot an arrow at game, and hit it, without rendering 
it fo weak as to prevent it from running, and in that ffate another 
perfon (boot at it, and kill it, the game is the property of the fecond 
hunter, becaufe he was the perfon who took it, and the prophet has 
faid, “ Gcane belongs to him who takes it," If, on the contrary, the 
firft hunter render it too weak to run, and another perlbn then kill it, 
it is in that cafe the property of the firft hunter. Neverthelefs, he 
muft abftain from eating it, as there is a probability that it may have 
died in confequence of the fecond wound ; and as it had not the 
power of running after the firft wound, it ought to have been flain by 
a Zabbah Ikhtiaree, no regard being, in fuch an inftance, paid to the 
Zabbah Iztirdree, in oppfition to the former cafe. — This prohibition, 
however, againft eating the game, proceeds on the fuppofition of its 
being in fuch a condition as to induce us to believe the continuance 
of its exiftence poflible ; fincc. under thefc circumftances its death is 
referred to the fecond ftiot : but if the firft wound be fuch as to 
render the continuance of its exiftence impoffible, (as if it have as 

little 
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•little life in it as an animal with its throat cut, having, for in* 
ilance, had its head cut off,) in that cafe it is lawful to cat it, as 
its death is not then referred to the fecond (hot, it being at that 
period in a (late equivalent to annihilation. If, however, the did 
wound be fuch as to render the furvival of the game impodlble, and 
there neverthelefs be more life in it than in an animal with its throat 
cut, (as if, for indance, it be capable of living one day^ in that ca(e, 
according to Aboo Toofef^ it is not rendered unlawful by the fecond 
(hot, becaufc fuch a degree of life (in his opinion) is of no effeft ; but 
according to Mohammd it is unlawful, as fuch a degree of life (in his 
opinion) is of cfFed. 

In the foregoing ca(c, the fecond hunter is refponfible to the fird 
-for the value which the game bears after receiving the fird wound ; 
becaufe he [the fecond hunter] has deftroyed game the property of the 
(irft hunter, (who became the proprietor of it in confequence of his 
wounding it, and thereby incapacitating it from running ;) and the 
game is, by fuch wound, rendered defective ; and in all cafes of re- 
fponfibility for dcdrudlion of property a regard is paid to the time 
cf the deflmdlion. The compiler of tlic Heddya remarks that in this 
cafe there is a didinftion ; — in other words, refpondbility takes place 
where it is known that the game in quedion died in confequence 
of the fecond wound; (that is. Where the wound of the fird hunter 
was fuch that the animal lived after it,— and the wound of the fecond 
hunter fuch as to dedroy the exidence;) and the fecond hunter is 
accordingly refponfible for the value of the game, in its wounded and 
defedlivCi not in its unwounded and ferfeSl date ; in the fame manner 
as where a perfon kills the fick (lave of another. If, however, it be 
known that the game died in confequence of the JirJl wound, or if it 
be uncertain of which wound it died, Mohammed has faid, in the 
Zeeaddt^ that it is incumbent upon the fecond hunter, fird to pay a 
corapenfatiou for the damage he may have occafioiied to the game by 

VoL IV. B b the 
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the wound ; and, fccondly, to pay a compcniation for half the value 
which the game bore after receiving both wounds ; and, thirdly, to 
pay a compenfation of half the value of the flelh. The reafou for the, 
firft compcniation is that the fccoiid hunter, having occalioned a 
damage to an animal which was the property of another, is bound, 
in the lirft inflance, to make good the amount of that damage. The 
rcafon for the fccond compenfuion is that, as the animat died of both 
wounds, the fccond wound muft have been the immediate caufe of its 
deftru£lion ; and as it was at that time the pmperty of another perlbn, 
it is incumbent upon him to make a compenlation for half the value 
which it bore after receiving both wounds, as the firft wound did 
not proceed from him. (With refpeft to the damage occalioned by 
the fecond wound, having paid it before,, he is not required to pay it 
again.) The reafon for the third compenfation is that, as the game, 
after receiving the firft wound, was in fuch a ftate as to have rendered 
it lawful by a Zabbah Jkbti^ree, if it had not received the Iccond 
wound, it follows that the fecond hunter, in confcqucnce of the 
fecond wound, did render unlawful half of the flelh with relpeil to • 
the firft hunter. He is only required, however, to pay a compenfa- 
tion for one half of the flelh, as he paid the other half before, inaf- 
much as he paid half the value^ which, included the flelh. 


Cafcofg.ime If, inftead of two pcrlbns Ihooting the game, ow perlbn Ihoot 
and the fame game twice, the law is then the liune with refpeft to the 

by ihc illcgralitv of the came as when it receives two wounds from two dif- 

fame pcrfuii. o j ® ' 

ferent perfons ; — this being fimilar to where a perfon, having Ihot 
game upon any eminence, and rendered it weak and feeble, afterwards 
Ihoots it a fecond time, and brings it to the ground, — in which cafe 
the game fo killed is unlawful, inafmuch as tlie fccond wound is the 
caufe of illegality ; and fo allb in the cafe in queftion. 


Thp 
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The hunting of every fpecics of animal is lawful, whether they 
he fit for eating or otherwife; becaufe the legality of hunting has been hunted!^ 
abfolutcly declared in the Koran without reftri<£ting it to animals fit 
‘to cat. Another reafon is, that the hunting of animals not fit for eat- 
ing may proceed either from a defire to obtain their Ikin, their wool, 
or their feathers, or from a wi<h to exterminate them on account 
i^f their being mifehievous or hurtful; and all thefe motives arc 
laudable. 
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CHAP. 1. 


TOAHN literally fignifies to detail! a thing on any account what- 
ever. In the language of the law it means the detention of a 
thing on account of a claim which may be anfwered by means of that 
thing; as in the cafe of debt.— This pra£lice is lawful, and ordained; 
for the word of God, in the Koran, fays, “ Give and receive 
pledges;”— and it is alfo related, that the prophet, in a bargain 
made with a Jew for grain, gave his coat of mail in pledge for the 
pyment. — Betides, all the doftors have concurred in deeming pawn 
legal; and it is, moreover, an obligatory engagement, and contc'* 
quently lawful, in the fame manner as bail, 

T 

Contracts of pawn are eftablilhed by declaration and acceptance, 
and arc rendered perfe<a and complete by taking poffefllon of the 
pledge. — Several of the learned have iaid that the contradl is complete 
immediately upon the declaration; for as it is a deed purely volun- 
tary^ it therefore obtains its completion from the voluntary agent 
alone; as in cafes of gift and alms. The feizin of the pledge 
is, neverthelefs, abfolutely requifite to the obligation of the dceil, as 
ftall be (hewn in its proper place. Mdlik has faid that a contraft of 
pawn become valid and binding immediately upon the concurrence of 
the parties; becaufe they relate to the property of both, and are cctn- 
fequently limilar to falc. — One of the arguments advanced by our 
dodlors is, the text of the Koran, as above quoted; and another ar- 
gument is, that as the aft of pledging is purely voluntary, (whence it 

is 
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is that there is 110 cotnpuJfion on the pawner towards the aft,), it mull 
therefore be cffedually concluded, in the fame manner as in the calc 
of legacies ; — and a contrail of pawn can only be cftcilually con- 
cludcil by the felzin, in the fame matuier as a legacy is cftcdlually con- 
cluded by the tellator dying without having receded from his bequeft. 
It is to be obferved, that if the dcpofitor- relinquijh the pledge to the 
pawnee, his fo doing is equivalent to an acceptance; in other words, 
his not obllru^ting the pawnee from taking pofleflion of the pledge is 
equivalent to his adually inverting him with the pofleffion, and is a 
fufficient proof of his having fo done. This is recorded in 
Raxvayet ; and the reafon of it is, that as the feizin of the pledge is 
fandioned in virtue of the agreement, it therefore refembles the feizin 
of a thing fold. It is recorded from jiboo Toofaf, that the feizin of a 
moveable pledge can only be accomplilhed by the laying hold of, and 
removing it, not by the pawner’s merely rcliuquilhing it, as above 
mentioned ; for the feizin of a pledge is an occalion of relponlibility 
from the in the lame manner as ufurpation. The former is, 
however, the better opinion. 

Upon a perfon receiving a pledge which is diftinguilhed and de- 
fined, (that is, unmixed and disjoined from the property of the depo- 
fitor,) the acceptance being then afeertained, the contrad is com- 
pleted, and confequently binding. (Until, however, the feizin 
adually take place, the pawner is at full liberty either to adhere to, 
or recede from the agreement, as the validity of it refts entirely upon 
the feizin, without which the end and intention of a pledge cannot be 
anfwercd.) Upon the pledge, therefore, being delivered to the 
pawnee, and his taking pofleflion of the fame, he becomes anfwerable 
in cafe of its being dertroyed in his hands. Shafei maintains that a 
pledge being a trufi in the hands of the pawnee, if it be dertroyed in 
his pofleffion rtlll he docs not on that account forfeit his due ; becaufe 
it is recorded in the traditions, that “ no pledge Jhall be difir aitied 
“ for debt, and the pawner fhall be liable for all rijksf meaning, 
7 (according 
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(according to Siqfei,) that if the pledge be deAroyed, ftill the debt is 
not annulled on account of any refponfibility ariling therefrom ; — and 
•further, becaule a pledge being merely a tejlitnony, the lofs of it does 
not annul the debt, feeing that a debt flill exifts after the lofs even of 
a written bond ; the reafon of which is, that the ulc of taking fuch a 
teftimony is to add greater fccurity to the pawnee’s debt ; and there- 
fore if, from the decay or deftru£tion of the pawn or teftimony, the 
debt of the pawnee were cancelled, it would be oppofite to the I'pirit 
of the agreement, fince it would admit a poflibility of the pawnee’s 
right becoming extinguilhed, a thing repugnant to confervat'ion and 
fecurity. The arguments of our doctors upon this point are twofold. — 

First, a tradition of the prophet, who once decreed the claim of a 
pawnee to be annulled, on account of the death of a horfe which he 
had in a pledge; (although, indeed, feveral pf the learned, in their 
comments on this tradition, have remarked, that it was made at a 
time when the value of the horfe could not be afeertained.) — 
Secondly, all the companions of the prophet, and their followers, 
have declared a pledge to be a fubjeft of refponfibility ; that is to liiy, 
that if it decay in the hands of the pawnee, he fuftains the lofs. — 

With refped, moreover, to the aftertion of Sbafei, that “ a pledge 
“ is a truft,” it is inadmiftible, as being in direft contradidion .to tlie 
concurrent opinion of the companions above-mentioned. Witli rc- 
fpctft, alfo, to the tradition adduced by him as an argument, the real 
meaning of it is, “ that a pledge cannot be completely fcizeil, lb as to 
“ render it the abfolute property of the pawnee, in the room of his other 
“ claim,” an explication which Koorokhee has traiif'mittcd to us, as de- 
livered by former fages.-— As, moreover, the pawnee is entitled io take 
poflellibn of the pledge as a fecurity for his claim, and to detain it, 

(for in its literal lenle, lignifes detention,) it ncccfl'atily fol- 
lows that a pledge is not a truft. — In Ihort, in the opinion of he is 
our dodtors, a.contradt of pawn requires that the pledge be continu- 
ally detained in the hands of the pawnee in lieu of his debt, in t'nis he ictci-.t 


wav, 
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way, that it remain in his poiiefiion as a fecurlty for the fulfilment of 
his claim'; — whereas, in the opinion of Shafei^ the claim of the 
pawnee is conneded with the fuhfiance of the pledge, as a fatisfaSIion 
for his claim, — in this way, that he may foil it, and thereby obtuna 
dil'charge, — it being until fuch I'ale a -truft repofod in him, and the 
property of the dcpofitor and agreeably to thefo difl'crent tehets 
Icvcral cafes occur concerning which there is a difogreement between 
our doftors mA Sht^n:—^or inftance,— if the pa<HmCT be defirous of 
refuming his pledge for afhort time, that he may enjoy theufo of it, 
(as in the cafe of taking taiilk from a cow, or fo forth,) he is not fo 
allowed, according to our dolors, unlefs by the confent of the 
pawnee, as the objedl of the agreeivent of pawn (namely, a conjiant 
pojeffioti) would by that means be entirely defeated,— -whereas, ac- 
cording to Sbafeiy a pawner may even forcibly take back his pledge 
for a temporary enjoyment of the ufo, nor can he be prevented from 
this ; becaufo (in his opinion) a pledge may be fold conformably to 
the nature of the agreement; and the refumption of it towards 
an enjoyment of the ufufruA cannot be confidered as a fubverfion 
thereof. — (Morexafos.of this kind fhall be exhibited iti the foquel) 


The debt to A CONTRACT of pawn IS not valid uiilefs oppofod to a debt due at 
is%- tliat time ; for the end of fuch contraft is to cftablilh poffelfion in order 
artiuity du^ to the ob/aitimg <f payment ; and the obtaining of payment prefuppofos 
an obligation of debt. 


The refpon- A PLEDGE is infured in the polTelTion of the pawnee”* to whatever 
fhe*'^dge fmalleft amount, —the debt of the pawnee, or the value the 

extendstothe pledge borc at the time of its being depofitcd. Thus if a pledge equi- 
amoontoftite gjjjount of the debt perllh in the pawnee’s hands, his 


• In other words, “ pawtut if reJponfibU far it” 


claim 
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claim is rendered void, and he thereby* as it were* obtains a com* debt owing to 

plete payment. If, on the contraiy, the value of the pledge exceed ***' ?•'*'"**• 

the amount of the debt* the excefs is in that calc confidered as a truji^ 

and the whole of the pawnee’s claim is annulled, on account of the 

decay of that part of the pledge which is equivalent to the amount 

thereof ; and the remainder [the excels*] as being held in trull, is 

not liable to jbe compenfated for, and confequently the pawner fullains 

the lofs of it. If* on the other hand* the value of the pledge be lefs 

than the debt* the pawnee forf^ts that part of his claim only which is 

equal to the value of Uie pledge* and the balance* or excefs, mull be 

paid to him by the pawner. Ziffer maintuns that a pledge is liable to 

be compenfated for according to its value;— whence if a pledge of the 

value of one thoufand live hundred at the time of delivery be de* 

Aroyed* and the debt of the pawnee be one thoufand dirmsy the 
pawner has a claim upon the pawnee for the difference, namely, five 
hundred Srms.'^llM arguments upon this point are twofold. — First, 
a faying of ** ^fbe pawner and pawnee /ball mutually rejlore to 
“ each other the excefs y whether the pledge exceed in value the debty or 
** the debt the >Skcondly* the amount in which the pledge 

exceeds the debt being (as well as the fum equivalent to the debt) 
given in pledge*, the excefs is of conlequence a fubjefl of relponlibility 
as much as that part which is equivalent to the debt. Hence* when 
the debt is annulled* a rellitution muff be made of the furplus. The 
opinion of our dodlors upon this fubjefl is adopted from Omar Farooky 
and Abdoolla-Ibn Mqfboed. They* moreover* argue* that as the 
pledge was taken poflellion of purely for the purpole of obtaining 
payment it is therefore a fubjefl of refponfibility only in that degree of 
value- from which the payment of the debt might have been made, as 
in the cafe of a real payment, the furplus being pawned merely fronr. 
necellity* (as it was impollible to have pawned the exafl value of the 
debt,) and therefore not demanding reftitution.— With refpeft, alfo. 
to the laying of Alee, (as quoted by Ziffer^ the meaning of it is, tliac 
VoL. IV. C c the 
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the parties fhall mutually return the eKcefs, in cafe of /akf. (that is to 
fay, if the pawner fell the pledge,) not in cafe of deflrudiotty for 
he has elfewhere declared the furplus to be held by the pawnee 
in trujl. 

It is lawful for the receiver of a pledge to make a demand of his 
debt, and even to imprifon the pawner in cafe of rcful^ ; becaufe the 
claim Hill exiHs after the receipt of the pledge^ which- is not con(i> 
dered as a fulfilment^ but merely as ^ frefervatwer of it. The pawnee, 
therefore, is not prohibited from making the demand; and if the 
circumHance of the evafions and delays of the pawner be made 
known to the Kdiue^ he muH imprifon him, as has been formerly 
explained *. 

WrrENEVER ar pawnee demands payment of his debt, it is reqailite 
thzt the Kazee order him- HrA to produce the pledge ; becaufe as he 
poflelTes that for the purpofe of obtaining payment, it is- not lawful for 
him to take'his due at the fame time that he retains poHcflion of the 
pledge, which he holds as a lecurity ; lince if, in fuch cale, the pledge 
were to perifh in his hands, a double payment would be induced, 
which is inadmiffible. And when the pawnee (hall have produced 
the pledge, the Kdzee muft order the depofitor firft to difcharge the 
debt, in order to afeertain the pmenee'i right, in- the fame manner as 
the right of the pawner is afeertained, to the end that both may be 
placed upon an equal footing; as in the cafe of bargains, where 
the feller having produced the goods, the buyer then lays down the 
purchafe-money. 

Ip the pawnee demand payment In a city different from that wherein 
the contraA of pawn was coi^cluded, and the pledge be of fuch a 

* In treating of the dutits tf tbt Kazbx. (See Vol. II. pt 624.) 


nature 
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nature as neither to require charge of carriage or expence, the fame 
rules which have been laid down ih other cafes hold good in this ; as 
the place for the furrender of a pledge of this kind being entirely im- 
material and indifferent, the doctors have therefore affigned no parti-- 
cular rules or conditions regarding it. If, on the contrary, the pledge 
be of fuch a nature as to require carriage and charges of removal, the 
pawnee is not defired to produce it; for fuch a requifition would necef-. 
farily oblige him to have it carried from place to place. It is, more- 
over, incumbent on him to relinquish the plledge to the pawner, and 
to allow him to relume it ; but he is not required to remove it from 
one place to another, as that would be a lofs to him which he had not 
llipUlatcd, 

If the pawner empower the truftee* to fell his pledge, and he 
fell it accordingly, cither for i^ady money or on credit, it is lawful, 
the power of the pawner to fell it being indifputable. If, therefore, 
the pawnee afterwards demand payment, he is not defired to produce 
the pledge, as that, in fuch cafe, is not in his power.-— The fame rule 
alfb holds where the pawnee, at the inftance of the pawner, having 
fold the pledge, does' no^ ^oflefs himfelf of the purchafe-money ; for 
then the Kdzee may compel the pawner to difeharge his debt, without 
requiring the pawnee 'produce the pledge, which, becaufe of 
its having been fold at the defire of the pawner, has become converted 
into a wherefore the pawner himfelf did, as it were, pawn the 
purchafe-money, (that is, the dcbt.)-^If, on the contrary, the 
pawnee poflefs himfelf of the pvirchafe-mdney, he mull, in that cafe 

* Arab. JJUi meaning (lUeraily) an upright perfon,— one in whofe hands the parties 
mutually agree that the pled^ (hall remain until it be redeemed. The tranOator fub> 
fiitutet the term trtffin t^oughout this book, becauib (although not the literal meaning 
•f Ml) it belt exprefles the fenfe of the author. 
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be required to produce it upon demandiag his debt ; for as the money 
is a commutation for the pledge, it. is ^lerefore a fubftitute for it. . It 
is to be obferved, however, that in the above cafe the' pawnee has 
a right to the poilefiion of the purchafe-money ; for as he himfelf 
made the fale, the rights of the contradi confequently appertain to 
him. 

% 

He mull pro- In the fame manner as the pawnee is required to produce the pledge 
cehrln/a"* when he is about to recdve payment of his debt in full, he is alfo re- 
mcnt aHvi'u producc it when he receives part payment, provided the 

*»>ncafe^a term Aipulated be expired; becaufehis thus producing it can be of no 
charge. prejudice to him, whitft at the lame time it ferves to diHipate any ap- 
prehcnfion of the lofs of the pledge which may have arifen in the 
mind of the pawner. The pledge, however, is not to be reHored 
until a complete (hfchafge be made. If, allb, the pledge Ihould have 
been by' the pawnee, and the purchafe^money taken polTeflion of 
by him, he is required to produce Ibch purchafe-money upon demand- 
ing payment of his debt, or of part, of it, in the fame manner as he is. 
required to produce the fdedge ttfelf, in ca& of its being extant, as 
the purchafe-money b a fubftitute for the pledge. 

If a perfon ftiould, by mifadventure, pawned Have,' and the 
magiftrate decree the value of fuch Have to be made good by the 
of the flayer within the term of three years, the pawner mult not be 
compelled todifeharge the pawnee*8 debt until be [the patvhee] fliaii 
have produced the full valtfe of the flave ; for, in this cafe, the value 
is a fubftitute for the flave who was in pawn ; ahd it is confequently 
incumbent on the pawnee to produce the whole of his value, in the 
fame mahner as he is required to produce the whole pledge where it is 
extant. Here, moreover, the ple^ lilts not become convert^ into 
value by any aft of the pawner i---whereas, in the cafe formerly ftated» 
(namely, where the pawnee fold the pledge at the delire of the 

pawner 
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pawner without pofleilinghiin&lf of the purchafe money,) the pledge 
was converted into debt fay the ^ of the pawner, fince he invefted 
the'pavmee with a power of difpofal.' There is confequently an ef- 
(ential'diderence between thefe two cafes;— whence it is that, in the 
prefent inftance, it is tncumbent on the pawnee to produce the value 
received for the Have, whereas, in the former cafe, he is not required 
to produce the pledge, nor yet its price, as of that he had never re- 
ceived pofilffion. 


If the pawner deliver the pledge into the hands of a truflee^ order- C^fes in 
ing him, at the fame time, to- refign it in charge to fomc one elfe wqui«d 
than the pawnee, and he accordingly do fo, in that cafe the pawnee 
is not required to produce the pledge upon demanding payment of his 
debt, for this is rendered impoilible, from its not having been in- 
truded to his care, but to that of another.— If, alfo, the trudee, 
having committed the pledge into the hands of one pf his relations, 
ihould then aUcond, and the perfon to whom it was given acknow- 
ledge, upon its being demanded from him,, that “ he had indeed re- 
“ ceived it in truft,. .but was ignorant of the real proprietor,” the 
pawner may be compelled to difeharge his debt, without the pawnee 
being required to produce the pledge, as he ha4 never received it;— 
j^and the fame rule alfo holds, where the trudee abiconds, carrying, 
the pledge along with him, without its being known whither he is 
gone.) — ^If, on the other hand, the trudee deny the goods entruded 
to him to be a pledge, afferting that “ they are his own property,” 
the pawnee cannot take any thing from the pawner until the contrary 
be proved; becaufe the dental of the trudee is tantamount to a d^ruc- 
don of the pledge; and when a pledge is dedroyed, the pawnee is: 
conlidered as having received payment of his debt, after which. he i| 
no longer at liberty to claim it. 


If 
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If the pawner demand a reftitution of the pledge with a view to 
fell it, and thereby pay oiF his debt; iliU it is not. incumbent on the 
pawnee fo to do, as the contradbof pawn requires that the pledge be 
continually detained in the hands of the pawnee until fuch time as his 
debt be paid. — If, alfo, the pawner difeharge the debt in part^ ftill it 
remains with the pawnee to keep po^ffion until he Ihall have received 
payment of the balance: but whenever a complete pajonent is made, 
the pawnee muft be directed to reftore the pledge to the pawner, as 
the obftaclc to his fo doin^ no longer exifts, the claimant having ob* 
taiued his due. 

If, after the difeharge of the debt, the pledge (hould be deftroyed 
with the pawnee, he muft return the money he received in payment; 
for as, upon the pledge peri/hing in the hands of the pawnee, he ap- 
pears to have received payment in virtue of his previous pofleftion of 
it, he therefore appears to have taken payment twice^ and confequently 
muft return what he has received. In the lame manner, if the pawner 
and pawnee fliould, by mutual confent, diifolve the contra^ of 
pawn, the pawnee may, neverthelefs, keep pofleftion of the pledge 
until fuch time as he receive payment of his debt, or dkempt the 
pawner therefrom. 

A CONTRACT of pawn Is not rendered void until the pawneS 
reftore the pledge to the pawner, according to the preferibed mode of 
annulment. 

t 

If the pledge periih in the hands of the pawnee, after the parties 
have in concert dif&lved the contraift, his debt is in that cafe con- 
fidercd as difeharged, provided the value of the pledge he adequate to 
it, the agreement being ftill held in force. 


It 
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It is not lawful for the pawnee to enjoy, in any fliape, the ufu- The pawnee 
fru£t.of the pledge.— -If, therefore, a flave be pawned,- ther pawnee 
muft not employ him in fervice; if a houfe^ he mudl*fili£t]iveU in it ; 
and if clothes, he muft hot wear tHehi i~fof tfte rigHt of the pawnee 
is in the pojffeJJion, not in the j^.-^-Neither is a pawnee authorized to 
fell the pledge, uulcfs at the defiijfe of the pawner. 


A PAWNEE is not pefmitteJf to let out, or give the pledge in loan; orto/Wor 
for a§ he is himlelf prohibited from enjoying any ufc of it, he con- 
fequently is not authorized to confer the power of enjoyment upon 
another. If, therefore, he do fo, it eftabliflies a tranlgrcinon: but a 
tranfgrciriou does not occallon a diflblution of the cuntra*'^. 


A PAWNEE may either watch over the pledge himfclf, or he may 
devolve the care of its prefervation upon his wife, child, or fervant, 
provided they lie of his family. If, on the contrary, he commit the 
care of it, or refign it in tru/I, to one who is not of his family, he 
becomes the fecurity, and the perfon to whom he gave it the fecondary 
fecurity. Concerning this, however, there is a difference of opinion 
between Haneefa and his two difciples ; for he does not coniider the 
other perfon to be a fecondary fecurity ; whereas they have declared it 
to be in the option of the pawner to make whomfoever he may pjeafe 
the fecondary fecurity. 

If a pawnee commit any tranfgreflion * with refpeft to the pledge, if he iren/- 
he muft make reparation to the whole amount of the value ; in the lo It, 'he 

fame manner as in a cafe of ufUrpation ; for the amount in which the fo/the^whole 
value of the pledge exceeds the debt is a ttuft ; and a tranfgreflion 
with refpe£t' to a truft, renders the perfon. who commits it liable to 
make complete reparation. . 

* Such as converting it to his own ufe, &c. (as prohibited above.) 

If 


He may con- 
fign it in 
cliarge to any 
of his family. 
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the pledge ii 
determined 
by the 
pawner’s 
mode of 
keeping or 
wearing it* 


tr a perfon pledge a ring, and the nCetver put h (m his little 
finger, and it be afterwards loft t>r dettre^/ied, he is relponfible, .as he 
'has tranfgrefired in making ufiMif. the ipledge inftead of ufing means for 
its prefervation;— and, in ihw^ndh, the 'right or left hand is indiffer- 
ent, there being ho uniform cuAbm -of wearing a ring invariably upon 
either. — If, on the contrary, the pawnee wear the ring upon any 
other than his little finger, this is not confidered as an enjoyment of 
ufe, but as a means of prefervation, as it is contrary to the cuftomary 
mode of wearing a ring. — So Ukewil^ if the pawnee wear a Iheet 
(which he .has received in pledges) after the cuftomary mode, he is 
refponfible for it ; whereas, if he ipread it over his fttoulders, he is 
.not refponfilde. 


If a perion pawn two or three fwords, and the pawnee fling them 
over his llioulder, then, provided there be only /we, he becomes re> 
iponfible for their value in cafe of their loft, but not if there be tiree; 
the reafon of which is, that amongft warriors it is a frequent 
■cuftom to fling two fwords on their flioulders in battle, but never to 
iling tAree. 


If a peribn pawn two rings, and the pawnee put them both on 
Ills little finger, and it appear that he was accuflomed to adorn himfeif 
in this manner, he is liable to make compenfttion in cafe they be by 
any means deftroyed ; but if the contrary be proved, he is exempt 
' from any ra^nfibility. 

^ The rent of the houfc whereip.the pledge is kept, as well as the 

"1 Jic^ xjpvUCCp ^ ^ /% ^ ^ 

■oftanjirvaiiai wages of the kMper, reft upon rqo j^wnee -but if the {uedge be a 
living animal^ and require a keeper ai^ nudntenance, the ei^cnce of 
bq defirayed by the pawoen—It is to be obferved that the 

thofe of>s> wants of a pledge are of two kinds: !• fuch as are requifite towards 
the fupport of the pledge and the continuance of its exiftence; — 
II. ftich as may be newfiftry towards its preftrvation or ftfety, 

8 whetttfr . 
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4frhctherfi»hMl3?or the abiblute poperty of tiu; 

pledge ippertameto the pePaevthe expcncea of the firft clali vnwH 
therefore defrayed i^hioi ; and'as he hac, {noreover, a poperty in 

the v/u/rua of the pledge, its fupport ^ the continuance of its ex. 
iftchce for this reafon alfo reft upon him, being an expence attendant 
Hpon hi$ property j~iii'the laiBe i}Mttiier as hold^ in the cafe Ofa/rr^. 
(Of this clafs are the maintenance of a pledge , in meat and drink, in. 
eluding wages to Jh^berds^ and fo forth ; and the clothing of a flave, 
the wages of a purfe ^.thc chi^d-of a pledge, the watering of a garden, 
the grafting of fig-trrjcs, thp coHediBg of fruits, &c.) The cxpcnces 
of the^mpf dafs, on the contrary, are incum^jent oq the pawnee; 
beeaufe it is his part to detain tl^c pledge ; and as the pref^vation of it 
therefore refts upon him, he » confequently to defray thje expeuceof 
fuoh ppeferyatioiu fpf tbc.leppod daft is the. hire of the keeper of 
tlje pledge; and fo Kke^wifo tl^cii nwt of the. houfo wherein the pledge 
is depleted, whether the debt exceed a- fall foort of the value of the 
plcdgc.)-r-All that is here advatwod is according to tht ZMirtUm^e^, 
It is recorded, from AbQoTooJhf, that rent of the houfe is de> 
frayed by the pawner, in the fame manner as maintenance, it being 
his duty to ufe every poffible means towards fecuring the exiftence of 
the pledge: but that a JuM^ or reward for reftoring a fugitive flave, 
js of the fecond dafs; for as the pawnee is neceflitated to ufe every 
po|tble expedient to rKover the pofleilion of the ^ave, the reward, as 
b^,conneaed with prefer vation, muft be defrayed by him. This, 
however, holds only with re'^ed to fuch pledges as do pol exceed the 
amount of the . (fobt; for wbpe t^e value of . the pledge exceeds . the 
,amoot^ pf the ^ete, the payrne^jinuft Mt be taxed 'w;ith the payment 
of the w^j^but d^ith fuch fliW of it only as |s proportionate to the 
value of the pledge; wbilft,tb« remaining par|, in propottion to the 
furplus, falls on the pawnw; for the cxcefs not bcittgheld by the 
pawnee in pledge, but in truj; the reftitiition of the flave, in regard 
to the excefs, is, as it were, madb to the abiblute owner, to whom, 
therefore, the furplus muft be charged. 

•• VoilV. I)d 


Tuk 



202 


but thofe 
cuited by 
fickn$fi or by 
•ffencis muft 
be defrayed 
by b9th. 
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The expence of heahtig the wounds, caring the di&rders, and 
of pecuniary expiations for the crimes of pledges, are defrayed by the 
pawnee and pawner proportionably to the amount of the debt, and the 
excefs of the value of the pledge over the debt. 


7axit are de- 
frayed by the 
pawner. 


The taxes on pledges arc levied ffrotin the pawner, as they are 
necef&ry towards the fubfiftenGe-of bis property.. 


^>t'ed“n) revenue of tithc*lands held in pawn, pre* 

have prefer- ccdcs the right of thcpawnce;' becaufe ft is conhefted with both the 
ri^ht of'tte and the property of the pledge, whereas the right of the 

E<«»nee. pawnec is conneded with the property of if only, not with the fub- 
fiance. — Still, howeveri th!c contraft of pawn is n6t invalidated in re* 
gard to the Ihmfemainihg after the payment of die tithe, as the obli- 
gation of tithe in no impugi» the pawner’s right of property; 

It is otherwife wherg an undefnied part of a pledge proves the right of 
another;- for in thatrafe the contra^ becomes null with relpedb to the 
remainder; becaufe this thews that the pledge was not wholly the 
pawneV’s pfoperty. 

ifeitherparty either party defray any of the expences beumBent on the other, 
‘S a voluntary and gratuitous aft. If, on thc.contrary,.one 

oVrinAe"r! by order of 'the fullira duty incumbeint on the 

he baa no ' other, he has in that calc a cfeim on the other for fo doing, in the fame 

^ at his inftigatron ; for the Kdue'i jurifdic- 

«:count. tion is gent^f. It is recordedi from Hanee/a, that no claim can be 
made on the. o^hpr^ notwithft^n^g the cxpcnce be defrayed by 
wder of die;.^<^, unlefs he were ifien abfent. Jboa Toofafi on the 
contrary, has faid that a claim ft va^d i|i,}>oth cafes;, that is,, whcthiiK 
the other were prefent or abfoau 
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CHAP. II. 

Of Things capable of being pawned; and of Things 
for which Pledges may be taken. 


It is unlawful to pawn an indefinite part of any thing.' Sht^'i main- An 
tains that it is lawful^On tehalf of our doftors two reafons are urged. !!fdcie mmo* 
First, this difagreement arifes from the difieience of opinbns regard- *** 
ing the objeft of pledges ; for according to us, pWges are taken to be 
detained with a view to obtain payment of a d<ftt, which cannot be 
effected in cafe the pledge be an undefined part of property ; becaufe a 
feizin of things of that nature cannot be made, a real feizin being 
only practicable with refpeft to things which are defined and di* 
tinguiflicd whereas, according to the objeft of pledges is 

that the pawnee may fell them to effea a difeharge of his debt; and 
with this objeA pledges of the nature above mentioned are not in any 
lhape inconfiftent.— Secondly, it is an effential part of the contract 
of pawn, that the pledge be conftantly detained in the hands of the 
pawnee until the redemption of it by the pawner; a condition which 
cannot be fulfilled with refpeft to pledges of the above nature; for in 
fuch cafes it would be ncccffary'that the pawner and the pawnee have 
polTefiicMi of the article, alternately, whence it would be the fame as if 
the pawner were to fiiy to the pawnee, ** I pawn it to you every 
other day.” — As, thprefore, a conftant detention is in fuch cafe 
impolfible, it follows that the pledge of an undefined part of any thing, 
wliether capable of divifiou or incapable, is illegal. 


Dd 2 
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It is not lawful to pledge any undefined part of joint property, 
even to a cjp.ii tncr; for, bcfidcs tliat the detention of fuch pledges 
cannot Iv rnaiie, ihe receiver would in fuch cafe retain pofleffion of it, 
one cay in virtue of property, and another in virtue of the contraft 
of pawn ; and thus he would hold it one day in pledge, and 
another not. 


If the fi 'sc ■ A SUPERVENIENT indcfinitcnefs is repugnant to the continuance 
hUhfinurby of * contruct of pawn, according to thcMal^o/*;— in other words, if 
*''cnt'* ft or ^ pledge a piece of ground, for inftance, and afterwards defire 
circum/tiTice, a truftce * to fell the half thereof, and the trullee accordingly do fo, 
o]f*Dawn the contra A of pa wn no longer cxills.— »It is recorded from /iho Ttofafy 

annliied. contnuy, that a fupervenieat indefinitene&'does not dil&lve a 

Contrad of |awn,->-in the lame manner as it bas no. effe£t in the cafe 
of donations ;>~in ctfher wofds, if a perfon beftow any thing in gift 
upon another, and*afterwards retrad tb«f half, the ^ftlhll remains 
valid with rdpe£t to the other 'halfio*>The reafon for what is quoted 
froni the Mabfost^ as above,' is that, in the' cafe' there feated, the fub- 
jedt ofthe contract does hot exifeds before; and a fobfequent circum- 
'ftanCe, as far iis it has a tendency* to annihilate the fubjed: ai the con- 
tra^, operates equally as if it had exifted feom the beginning ;~in the 
fame manner as where a perfop (Udiether knowingly or unknowin^y) 
marries within the prohilxted degrec.*--It is otherwife with gifts; for 
the effedl of gift isinveftiturc with rijght of property; and an unde- 
fined' part bf a thing is capable df beihg property. The feafon, more- 
over, why feiztn, in thecafqofia-^ift, is requifite before the right of 
property c^ii 'be acquired, is to'i^veht the poflibility of compXillion; 
for-if the grantee ^ould become -pirbprfetor of the gift immediately 
upon its being offered, and withodt takiti^'poflefiion, the ^ver (who 
ought to aA of his own accord) would then be conftramed to do 

* Arab, d^, (See note, p. 195..) 


that 
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tljqt to which, ^ he . has j\ot yet aflented; namely, to deliver up 
tlie gift. 

It is not Jawfui to pledge fruit without the trees which bear it, An 
crops without the; land on which tjjicy are produced, or trees without to 

the ground on which they ftand ; for as the pledge, in all thele cafes, ii 

.has a natural coiuiexion with an. article which is unpledged, it is 
therefore, in clfed;, indefinite, until fuch time as it be Icparated from 
that article. — In the fame manner alfb, it is unlawful either to pawn 
a piece of ground without the trees which are produced upon it, a 
field without its produce, or a tree without its fruit ; becaufc, in thefe 
cafqs, a .piortgage is induced gf an article naturally conjoined with an- 
other which is not pledged. In fhort, it is a rule that when a pledge 
is joined to fomethij^g not in f^wu, the contract is not valid, fince 
in fuch cafe poflefilon cannot be ta;ken of it. I^ne^a has judged it 
lawful to pawn a piece of ground without its*trces ; for as the trees 
have no .connexion with the grqpnd, except in that part only from 
which they vegetate,, they may therefore be excepted,' together with 
the particular fpqt.oa which t^icy ftaod. It is otherwife when a 
perfbu pawns the coyrt-yj^ of a houfe without the building itfelf ; 

.^r then the pant of the ground on which the building (lands remains 
.unpledged, whereas it is requifite that the “WJ^o/e of the ground be 
pledged. ^ 


It Is lawful to pawn trees, together with the particular fpots of 7*rctSf how- 
ground on which they grow ; for here fubfifts a vicinity only with the plwned 
pawner^s property, which is not repugnant tp a contrafl of pawn. — jpoTot 

If, in this pafe, there be fruit- upon the trees, it is included in the which they 
contratS;; for as the fruit, is .an appendage pf the tree, bccaufcofthe om'inc'iu.iing 
connexion between thep)} it is therefore included in the contrail, in j!|’® 
order that the fame maybe valid.— It is otherwife in the cafe of falcy 
for as trees may be fold without their fruit, unlefs that be exprefsly 
ftipulated, it is not included in the falc. It is sfifo otherwife with 
7 . rc'fpcil 
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rcrp«cl'to vsliuables depoiited in a houfe; for thefe not batig appendages 
ro the houfe are not included in the pledge, unlefs they be exprefsly 
flipulated. Grain, however, and herbs are coniidered as. included, 
>i'.i cafe of their ground being pawned ; but not in cafe of the JaU of it. 
^Buildings, alfo, and trees, are included in the contraft of j»wn, 
when the ground or villages to which they belpng are pledged. — 
j)crlbn may alfo lawfully pawn a houfe, together with whatever it 
contains. 

If another perfcsi prove "his right to ^rt of a pledge, and the fe* 
maining part be of fuch a nature that it might with, propriety be dif- 
tindly pawned, (as where another proves his ri^t to the evurt-yard 
only of a pledged houie, without the building^ the contra^ ftill fub- 
liils with reiped to the remaining in other words, if the reiidue 
be deftroyed in the liands of the pawnee, his debt is divided between 
•fuch rcfidue and the value of what had prdved the right of another ; 
and the proportion which the refidue bears to the whole is ftruck off 
from the d<^,’ and that which the other part bears to the whole re- 
mains due from the pawner ♦. If, on the contt^y, the relidue be of 
fuch a nature that it cannot be feparately^pawn^, (as where anoriier 
proves a right to a pledged houfe without its court-yard,) the contrad 
of pawn becomes abfelutely voij^; for it cannot operate upon anything 
except what remains after deducting what has proved the right* of an- 
other; and fuch relidue is incapable of being pawned. — It is to be 
obferv^ that the continumice of the pawner, or of his goods, in the 
houfe which he has pledged are obftruftive of a regular delivery of the 
houfe in other words, if a perfen pledge or mortgage his houfe, 
and remain himfelf, or keep his goods therein, a delivery to the 
pawnee is not eftablilhed until he evacUatc it, or withdraw his goods 
therefrom; whence, if it be deftroyed in the interim, the pawnee is 

* The mode of cakuUtton, in this cafe, will be exhibited in a note in the lafl fedlioii 
of .this book. ' 
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not anfwcrable.— In the feme manner, the continuance of any thing- 
within a pledged vellel is repugnant to the delivery of it ; and fo likco 
wife the continuance of a burden on a pawned quadruped, — whence 
tiie contra£t is not- complete until the burden be taken od^, as the ani- 
mal otherwife continues occupied. It is dilferent where burden is 
pawned and not the animal', for in this cafe the contradi: is valid, and 
the burden is pledged, immediately upon the pawner delivering over 
the animal,, it being occupied by the burden, not the burden by it ; 
in the fame manner as where things contained in a houfc or vcflel are 
pledged without that houfe or velTel.— It is otherwife, however,, 
where a peribn pawns a feddle or bridle upon a camel, and delivers the 
camel to the pawnee; for. in that cafe the contradl^is not valid until 
the feddle or. bridle be taken ofK the camel and delivered.feparately to 
the. pawnee;, thefe being; dependants of the. camel, in the feme matir 
ner as fruit is a dependant of the tree;-r.-whence it is that (as lawyers 
have remarked) whenever a camel is pawned with a feddle or bridle on 
it, thefe arelikewife included in the cohtradl, -although not particularly 
fpecided. . 


my 


It is not lawful ^^ake p^ges {ot trufii, fuch as depofits, loans» Pledges can- 
ot Mezdribat, or partndrrfii^ftock in other words, if a. perl'on com- 
mit Ills goods in trufe to another, taking a pledge for the feme,. it. is 
invalid^ as the receipt of the pledge would, fubjedl the receiver to rer 
fponlibility: fohif the pledge were deferoyed.in his hands,, his claim 
would be extinguilhed in a degree proportionate to the value. — lu 
ihort, it is requilite that femething lie againfetbe pawner, of a nature 
to fubjed him.to.rerponnhility, .in.order that,, oppofed. to it, the pofV 
fellion of the pledge, in .the event of its deferuAion, may lubjed the 
pawnee to relpoiilibility, aud operate as a difeharge of his clainv; , but . 
there is no.refpoafibility with.reipeil to trufs. . 


IT; is not valkl to take a pledge for articles which do not fubjciSl nor for ;ii>/ 
the holder to rcfponfibility,T— fuch, for inftance, as an article ll)ld* 

, and 
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the hohltr and ^vhich ftill retnMiis in the hands of the fdler ; for if the purchafer 
be defirous of taking a pledge ftofti the fetlet to anftver the delivery, 
it is invalid, an article fold not being infured in the handb of the feller, 
(Still, however, if the article Ibid jJwifo in the feller’s hands, his 
'claim on the buyer for the price ceafes'; Or> if he Ihbuld have previ- 
bufly received the price frbm the buyer, he mufl: teftore it.) — With 
refpeA, oh the contrary, to articles ^hich fulgcfo the holder 'to re- 
fponfibUity, (that is, thofe for which, when deftroyed, the holder is 
refponfiblej — for a Jimilar^ if of the dafs of limilaTS or for the W/«c, 
if of a different defeription,' — fuch as property, thc 'conffdeKi> 

tion (oxXhoolttf the dower to a wife, and the coAj^bfition for wilful 
■murder,) it is lawful to take pledges for them, as fdponfibility 
attaches to all fuch matters, (ince if the ^Ole be extant the delivOiy 
of it is incumbent, or the 'vduc if it be deffroyed. Oppofing a pledge 
to fuch articles, therefore, is Taking a pawn in fecurity for that which 
is itfelf a futyeft of refpon'ffbiiity, and is confequently valid. 

It is not lawful to take a pledge as a fecurlty againft contingencies; 
—in other words, if a perfon fell an article and receive the price, and 
(the purchafer, from an apprehenfion that the property might after- 
wards prove the right of another, and that he might thereby be ren- 
dered liable to a lofs, Ihould on that account demand a pledge from 
the merchant fecuring him againfe fuch a circumffance, it is invalid ; 
for it is ah effabliflied maxim that a pledge is to be taken as a fecurity 
for the difeharge of a claim then extemt\ and in the above cafe the 
claim does not exift, but is only what may polHbly happen. If, there^ 
fore, a pledge be in fuch a cafe''t^en, it is confidcred ds taken in truji^ 
and not in pmm, and is in no refpedt fubjedt to the laws of pledges. 
In a fimilar manner,, if a peifbn dcpbfft any thing in pledge with an- 
other, in fecurity for any thirt^'wMch'tnay in Juture be due frbm 
him, it is invalid. — It is, indeed, otherwife in the cafe of a promifed 
debt as where a perfon gives a ,^cdgc to another on the ftrength of 
Iiis promiling to lend him one thouland and the other takes the 

pledge 
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pledge and promifes to lend the money, and the pledge perilhcs In 
his hands ; for in this cafe he is refponfiblc in proportion to the fum 
promifcd, in the fame manner as if it had been aftually paid, the 
promife of debt being confidered as an adtual exillence of it, for this 
rcafoii, that it was made at the carnefl defirc of the borrower. 

If a perfon, having befpoke goods of a merchant, pawn fomething Cafe of 
in fecurity for the payment of the purchafe-money, or having fold gain" of &/- 
filver to a banker, receive a .pledge in fecurity for the price, or if a 
merchant give a pledge to a perfon who has befpoke goods from him, 
as a fecurity for his delivery of them, — ^thc contrail is valid. Zjffir 
has faid that the contrail, in thefc inAances, is not valid, inafmuch 
as the objeil of the pawn in fuch cafes is that it may be a fecurity for 
the difeharge of the feveral claims, namely, the purchafe-money of 
the goods befpoken, the value of the filver fold to the banker, or 
the goods befpoken, — which is not allowable, becaufe an exchange is 
here induced of things not delivered for things of a different fpecies ; 
and an exchange of fuch things, previous to feizin being obtained of 
them, is unlawful. The argument of our doilors is, that as a parity 
of fpecies betwixt the things which were to be delivered, and the 
pledge, holds good with refpedl to their worthy by means of their worth 
the engagement may be fulfilled ; — and the pofleflion of a pledge in- 
duces a refponfibility in regard to its worth, although with refpedl to 
its fubAance it be confidered merely as a tru/l. — If, alfb, the pledge 
oppofed to the price of the article befpoke, or the value of the filver 
Add, be dcAroyed at the time of making the contract, (that is, before 
the company in whofe prefence it was made breaks up,) the bargain 
is accomplifhed, and the pawnee or feller is reckoned to have received 
his right ; becaufe by the dcAru<Aion of the pawn he is virtually con- 
fidered to have received the price of his Alver, or the amount of 
money which was to have been advanced. — If, on the contrary, the 
buyer and feller Aiould have feparated previous to the deArudion of 
the pledge, the bargain becomes invalid ; becaufe the receipt of the 

VoL. IV. E e price 
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price of the filver, or the advance of money for the goods at the time 
of making the bargain, (which is a condition,) is not here eftabliftied 
either in reality or in the conftruftion of law. — If, moreover, a pledge 
taken in lecurity for the delivery of the goods belpoken be deftroyed, 
the bargaiti is completed, and the pawnee (who advanced the money) 
is held to have received the goods which he belpoke. 


If the parties to a contraft of S'dlim diffolve the bargain in a calc 
where a pledge has been given for the delivery of the goods, it ftill 
remains as a fecurity for the refunding of the money which had been 
advanced, as that then Hands in lieu of the goods ', — ^in the fame man- 
ner as where goods are ufurped, and, the Ai/see having ordered their 
reftoration, a pledge is given for that purpofe, and afterwards the goods 
are deftroyed,— in which calib the pledge remains a fecurity for the value 
of the goods. 

If, in the above inftance, the pledge be loft after the parties had • 
agreed to annul the bargain of Sillim, the befpoken article is in that 
cafe conlidered as delivered, and the purchafer [the advancer] has no 
further claim. — It is, however, incumbent on him to give to the 
feller as much grain as he Ihould have received from him, in order to 
his recovering the money he had advanced in the feme manner as 
W'herc a perfon, having fold a Have and delivered him to the purchafer, 
takes a pledge in furety for the price, — and they afterwards mutually 
confent to annul the bargain, — in which cafe the feller is entitled to 
retain pofleffion of the pledge as a fecurity for the reftoration of the 
flavc ; and if the pledge be deftroyed in his hands* he is conlidered to 
have received the purcliafc-money; and it is incumbent on him to 
pay the fum of the purchafe-money to the buyer, and thereby recover 
his Have. 


It 
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It is not lawful to pawn either a freedman, a Modahhir^ a Mo- 
katiit or Am~Walid \ becauie the end of a contra£t of pawn is to 
efcabliih the pawnee’s poilefiion of the pledge, with a view to obtain- 
ing payment of his claim; a view which cannot be accomplifhed in any 
of the above-mentioned inftances, as a freedman is not property, and 
the fale of the others is contrary to law. 


If a perlbn agree to be bail for the appearance of another, it is not 
allowable to demand a pledge from^iim on this account.r— In the fame 
manner alfo, it is not lawful to take a pledge as a fecurity for a crimi- 
nal condemned to fulFer retaliation either in life or limb, as in fuch 
cafe the right could not be obtained by means of the pledge. It is 
otherwife in the cafe of offences by mi/adventure ; for there the fine 
may be difeharged by means of the pledge. 


It is not lawful to take a pledge oppofed to a right of Shaffat — in 
other words, if a perfon appeal to the Kdzecy (for inflancc,) and 
claim his privilege of Shaffoy and obtain from him a decree to that 
efTcft, and demand of the purchafer a pledge for the houfe over which 
his privilege of Shufa extends, the pawn is not valid ; for here the 
article is not infured in the hands of the purchafer ; (that is to fay, if 
the houfe fuffer any damage in the pofleffion of the purchafer, he is 
not refponfible for it ;) and a pledge cannot be taken but for matters 
that induce refponfibility. 


It is not permitted to take a pledge oppofed either to a flave guilty 
of a crime, or to the debt of a (lave; becaufe-the raafter is not in either 
iuflance refponfible, fince, in cafe of the death of the flave, he is not 
obliged to difeharge his debts. 


£ e 2 
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It is not lawful to give a pledge for the wages either of a mourner* 
or of a finger. If, therefore, a pawn be given in fuch cafe, and be 
afterwards dcAroyed in the hands of the pawnee, he is not refponfible 
for it, as the thing in fecurity for which it was pledged is not a fub< 
.je(3: of refponfibility. 

It is unlawful for a Mujfulntan either to give or take wine iif 
pawn, whether from a Mujjulman or a Zimmee. Notwithftanding 
this, however, if the Zimmee be the pawner and the Mujfulman the 
pawnee, and the wine be loft or ipoiled, the Mujfulman is accountable 
for it, in the fame manner as in the cafe of his having ufurped it : 
whereas, if the Mujfulman were the pawner and the Zimmee the 
pawnee, and the wine be loft in the hands of the latter, he would 
not owe any compenlation to the Mujfulman^ any more than a perfbn 
who had ujurped wine from a Mujfulman. It is otherwife where the 
pawner and pawnee are both Zimmeesi for wine is property with 
them. Carrion, on the contrary, is not property with them any 
more than with Mujfuhnans ; and accordingly a pawn of carrion is not 
valid among them any more than with us. 

If a perfon purchafe vinegar, a Have, or a flaughtered goat, and, 
having given a pledge for the purchafe-money, afterwards diftover 
the vinegar to be wine, the flave to be a freeman, or the goat to be car- 
rion-j*, ftill the feller is refponfible for khe pawn in cafe of its being loft 
or deftroyed ; for it was depofited in oppofition to a debt to all appearance 
due. The lame rule alfo holds in a cale where a perfon, having killed a 
[fuppoled] flave and given a pledge for the payment of his value, after- 

* Meaning, a perfbn employed, on occafions of grief, in making lamentations.— It is 
a cuftom amongft x\io Mujfulmans to employ fuch perfons, although prohibited by the law, 
— whence it is that they cannot legally fue for their hire, 

t As having died a natural death. — The term mrion is applied to the fle/h of all ani- 
mals not ilain according to the preferibed form* 

8 wards 
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wards difcovcrs that he was a freemati. So, likeWtfe, where the 
parties in a fuit cotnpromife the bufinefs for a part of the plaintiff’s 
demand, and the defendant depofits a pledge to anfwer the fame, and 
they afterwards agree that nothing was owing from the defendant, the 
pledge is infured in the hands of the holder of it. 

It is lawful for a father to pledge, in fecurity of his own debt, 
the flave of his infant child ; for a father has the privilege of denofiting 

I I r I •• r i*ii' n a t ^ ^ ° pledge the 

the goods of his infant child in truft; and to pledge them is flill more nave of his 
conducive to the inteteft of the proprietor than to place them in truft, f", 
fince if a pledge be loft it muft be accounted for, whereas a truftee is 
not refponfible for the depofit in his hands. A guar.dian alfo is the 
fame as a father in this particular, becaufe fuch an authority vefted in 
him is beneficial to the child, ulioo Toofaf and Ziffer maintain that 
this is not lawful cither to the father or guardian ; (and fuch is what 
analogy would fuggeft;) for a pledge is, in effetft, equivalent to a 
payment ; and as a father is not privileged to pay off his debts with the 
goods of his child, it follows that he has no power of giving them in 
pledge. — To this, however, it may be replied, that there is an obvi- 
ous difference between the atft of pledging and that oi payment ; for dif- 
charging the debts by means of the child’s property is a deftrutftion of 
his right without any equivalent ; whereas, placing his property in 
pledge is providing it a guardian, for the interim, without in any de- 
gree affeding his right. As, therefore, the contrafl of pawn is valid (imt they arc 
in this inftance, it follows that in cafe of the pledge being deftroyed ““cTfeof ^ 
in the pawnee’s hands, he is confidcred to have received payment of 
his debt, and that the father or guardian are refponfible to the infant, 
as having difeharged their debt by means of his property. — In like they may 
manner it is lawful for a father or guardian to order the pawnee to fell the p'uvncc to 
the pledge; for both of thefe have the privilege of felling the goods of 
their infiint ward. The learned have faid, lint thi^ is founded on the 
law in. a cafe of fak\ for where a father or guardian gives the goods 
of his ward to his own creditors, in payment of his debt, - it is lawful ; 

and 



P A W N S. BookXLVIII. 

and a commutation being thus made of the debt for the price, the fa- 
ther or guardian, in the opinion of Hanerfa and Mohammed^ become 
anfwcrable to the ward for the value. — According to Yoofaft on 
the contrary, a commutation docs not take place ; — and the fame dif- 
ference of opinion obtains where an agent for fale difpofes of the goods 
of Jiis conftituent to a .perfon to whom he is indebted. The contraft 
of pawn, however, is in thefe inftances limilar to that of fale with rc- 
IpctH. to its eflefts ; for in both the objedt is to difeharge the debts of 
the father or guardian with the goods of the infant, and to become 
anfweraUc for them. 


A father may 
retain the 
goods of his 
inf.int child 
in pledge for 
a debt owing 
from the in- 
fant to him- 
fclf, or to 
o/Ar infant 
child, or to 
his own mer- 
cantile Have : 


If a father pawn the goods of his infant child into his own hands 
for a debt due from the child, or into the hands of another of his 
children being an infiint, or of his Have, being a merchant and not in 
debt, it is lawful ; bccaufc a father, on account of the tender affedlion 
which he is naturally fuppoied to have for his child, is condder.ed in a 
double capacity, and his bare inclination as equivalent to the alTent of 
both parties ; in the fame manner as where a father fells the property 
of his infant child to himfelf. 


It is not lawful for a guardian to pledge into his own hands goods 
fiir ptivi°* belonging to his ward on account of a debt due to him, or into the 
hands of his child being an infant, or into the hands of his flave being 
a merchant and free from debt; (nor is it permitted to him to give 
any thing of his own in pawn into the hands of an orphan for a debt 
owing to the orphan from himfelf ;) for a guardian, being merely an 
agent, cannot of courfe have a double capacity in contrafts. A guar- 
dian, moreover., is more deficient in tendernefs than a father, and 
therefore cannot, like a father, ftand in a double capacity in making 
contraftiu Befides, a guardian pawning the property of his ward into 
the hands of his infant child, or his flave, being a merchant and free 
from debt, is in efFcdt the fame as pawning it to himfelf. — It is other- 
wife where a guardian pawns the property of his ward to his adult fen, 

to 
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to his fether, or to his indebted flavc, fincc over thefc he has no 
authority.) 

If a guardian purchafe victuals or apparel for the ufe of his ward, yet he aif.> 
and, having debited him for the price, take in pawn part of his goods 
as a fecurity for tlic debt, it is valid ; for, as he is permitted to borrow 
for the ule of the orphan, and as taking a pawn is like the difcharge of niflicd by 
a claim, it is of confequence legal. Befides, as it is lawful for a 
guardian to trade on account of his ward, it follows that it is allb law- 
ful for him to give and receive pawns, they being fimilar to receipts 
and payments. 

If a father pawrithe goods of his infant fon, and the in^nt attain 
maturity, ftill he is not at liberty to annul the contradl of pawn and 
take back the pledge until he fhall have difeharged the debt ; for the 
contract is binding upon him ; as the ad: of a father on behalf of his 
infant child is binding upon the child after he fhall have attained ma- 
turity, a father being his infant child’s fubftitutc. 

If a father pawn the goods of his fon on account of his own debt, if he rederm 
and the Ion, by a difeharge of the debt, redeem the fame, he has a fath^'-slifc^ 
claim on the father for the fum ; for it was neceflary that the fon 
ftiould difeharge the debt, having occafion to releafe his* goods out of him tor wiwt 
the hands of the pawnee; — in the fame manner as holds with reipc<ft 
to the lender of a pledge ; in other words, if a perfon lend any thing 
to another with a view to that other’s pawning it, it is lawful to him 
to redeem the article from the pawnee by a difeharge of the borrower’s 
debt, and then to prefer a claim of debt againfl the borrower; and fo 
here like wife. — If, alfo, in this cafe, the pawn be loft or deftroyed and the father 

^ .IS rcrponlihle 

before the foif s releafe of it by difeharging his father’s debt, it is lawful in cafe of the 
for him to prefer a claim upon the father, as he has in efFetSl difeharged 
his debt by means of his [the fon’s] property. 
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It is lawful for a father to pawn the goods of his Ipn for a debt 
jointly due by both. If, therefore, the pledge be deftroycd, the father 
muft compenlatc to the Ion by the payment of a fum equivalent to his 
[the father’s] fhareof the debt; bccaule.he has paid off fo much by 
means of the foil’s property. — ^The lamcTule alfo holds with a grand* 
father, or a guardian, in cafe of the non^cxiltencc of the father. 

Car<r of a Ip a guardian purchafe victuals for an orphan, lb as that the price 
paw'^i'nB the, is a debt upon the orphan, and pawn an article belonging to the orphan 
or^an°*waJd, ^ ^ fccurity for the debt, and the pawnee take polTeflion of the fame, 
and then bor- amJ guardian then borrow it from the pawnee for the ufe of the 

rowing and '’.•i in i-i-r, .•tni 

lofing the orphan, and it be deltroyed ui his [the guardian sj hands, it is no 

p>‘-<*ge. longer included in the contrail of pawn, nor is any perfon refponfiblc 

for it ; for the ail of the guardian in this inftance is the fame as that 
of the orphan when he has attained maturity, he having borrowed the 
article for his ufo, — ^in which cafo fuch is the rule. The debt of the 
orphan, in this cafe, ^lill remains due ; and the creditor is to receive 
payment from the guardian, who is reimburfed by the orphan ; be- 
' caufo the guardian, in borrowing the pledge, was not guilty of any 
tranfgreflion, as it was borrowed for the orphan’s ufo. If, on the 
contrary, it have been borrowed on his own account, he is refponlible 
for it to the orphan; becaufo in borrowing it for his own ufo he is 
guilty of a tranfgreflion, as having ufurped a privilege which does not 
belong to him. If, alfo, he were to ufurp it from the pawnee and 
apply it to his own ufo, he is relponflble for the value, as having been 
guilty of a tranfgreflion, — with refpcfl to the pawnee, by the ufurpa- 
tion, — and with refpefl to the orphan, in having applied the article to 
his own ufo. He is, moreover, in this inflance bound to difeharge 
the debt of the pawnee, if the term ftipulated fliould have expired. 
If, therefore, the value of the pawn be equivalent to the debt, he 
muft difeharge it in full, without any reimburfoment from the pro- 
perty of the orphan ; for the fame that was before due from the 
orphan to him becomes now fo from -him to the orphan, and hence a 

commutation 
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commutation takes place. If, on the other hand, the value of the 
pledge be Jhiirt of the debt, he muft difcharge from his own property 
a fum equivalent to the pledge, and the relldue from that of the 
orphan ; for he is only liable for the amount of the value of the pledge. 
If, on the contrary, the value of the pledge exceed the debt, he mull: 
pay the amount of the debt to the pawnee in difcharge of his claim, 
and the remainder is the right of the orphan. If the Aipulatcd term 
of payment fhould not have expired, the value of the pledge mull be 
depoiited in pawn with the pawnee ; for the guardian having dellroyed 
one of the ellablilhed rights of the pawnee, the value of it therefore 
muA be given in pledge into his hands and upon the term of pay* 
ment arriving, the &me rules are to be obierved as are above fully let 
forth.—It is to be obferved, however, that the guardian, in cafe of 
having extorted the pawn and applied it to the ufe of the orphan, be* 
comes (if under thefe circumftances it fhould be deAroyed) liable only 
to make reparation for violating the rights of the pawnee, as in ap- 
plying it to the ufe of the orphan he does not violate his right; neither 
is his taking it from the pawnee any tranfgreflion with refpeA to the 
orphan, as a guardian is authorized to take the goods of his ward ; — 
whence it is that Mohammed^ in the Zeeaddt^ (under the head of Ac- 
knowledgments^ has faid, ** Where a father or guardian acknowledges 
** having ufurped the goods of his in&nt ward, nothing is chargeable 
** to them in cafe of lofs or decay; becauie this is not an ufurpation, 
“ they having an unlimited power to take the goods of their ward.” 
In the above cafe, therefore, the guardian is anfwerable to the pawnee ; 
and at the expiration of the Aipulated term he muA difcharge his debt 
and charge it to the account of the orphan ; for he has in no refpe£t 
prejudiced him, but has on the contrary applied the pawn to his ufe. 
If, however, the term of payment be not arrived, the thing given in 
reparation muA, until then, remain as a pledge in the hands of the 
pawnee, when he is to obtain payment of his debt, and the guardian 
to recover the amount from the orphan’s property. 
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It is lawful to pawn dirnu^ deenfirs^ ' or any i^ticlc of weight or 
meafurement of capacity; for as a 4eht may be difchargipcl by meatis 
of fuch articles, they are confequently fit to be pawned. If, there- 
fore, any fuch articles be pawned in l^urity for an article of the fame 
kind or fpccles, and be. Ipfl in the pawnee’s himds, the (h^bt heppm.e^ 
cleared in a degree proportionate to tl;^^ ysflue pf fl^e ple<lge. If that bo 
either equi^l fo, pr lefs th^p thf: account of the clebt. ff, on the con> 
trary, tlie yal^e p( t^e. pledge exceed the amppot of the debt, tho 
whole ^ ^ 41fchatrged, potwithfland' 

ing the one be .bale apd the other pure ; for. where the ptawn and debt 
are of (hp, i&me l^i^, thie, quality is not to, be con^cedr. This is the 
(pinion of ; for (accorditrg, to him) tbp pawnee in the above 

cafe is to rceeivc payment hia^cl^t by weight, amjl not by value. — 
T^e two diicip^s, on the contrary, holid th^t the pawnee, op the.lofs 
of the pledge, ^coojres refppnilble for its value ip fome thing of a diS- 
ferent fpecies, vyhich v^pe he bol^ ^as it were) in, pawn in lien of 
the original pledge *. The argomeijtf of that any regard 

to quality drop? in the pafe of ufur^ps property^* when oppofed to its 
own fpecies. — A difchvgc in a jfufrg article of this nature, moreover, 
in return for a be^e, article, is lawful, — as where, for inflance, a 
debtor^ through inattention, repays a debt of bale money inp.ure 
money. 

If a lilver veflcl equiponderant to ten dirms be pawned for a debt 
of ten SrmSf and afterwards loft in the hands of the peeuame^ the whole 
amount of the debt flpnds difeharged. The compiler of the Htd^a 
remsftks that this rule univer&lly obtains with ourdoftors where the 

• Here follows a cafe in pointy quoted from ^Jma Sugheir^ with the author’s re- 
marks, ai?d thp di<rer,ence of opinion ai?i9pg tbq doctors concerning it, which 

is omiited by the ,tnii)(lator, as it interrupts the difou/fion of the point in queftion> and the 
arguments adduced have been before fully detailed under the head of Ufury. 

t Arab. Imw^ Rabwee ; meaning any (brt of grain,-Tand alfo gold or filver;— in fhort, 
every thing with refped to which ufury can be conceived poffible. 

value 
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valu^of the veffel is either equal to, or greater than the weight of it : 
but that where thevedue^ by being thort of the weighty is fliort of the 
debt, there is a diflerence of opinion ; for, according to Haneefut the 
whole debtf in that cafe, ftands difeharged,' (he holding that the 
pawnee to have received payment by the weight of the veflel;)— 
whereas the two dilciples teach that the pawnee remains relponlible 
for the value, which continues with him (as it were) in pawn, his 
claim ftill exilHng as before. If, on the contrary, the veflel be not or broken. 
lojly hat broAent then, on the flrft fuppofition, (that is, fuppofing the 
weight and value to be the lame,) according to Hanerfa and Aboo 
Yoofqf the pawner is not compellable to redeem it ; for if he were to 
redeem* it by paying the greateft part of his debt, and dedu'dting Ibme 
fmall part of it in conflderation of the lo& arifmg from the breakage, 
it would in that cafe appear that he conflder the quality feparatcly, 
and on this account paid oxAy part ol his debt, which is illegal; or if, 
on the other hand, he were to redeem it by paying the whole of his 
debt, and thus taking the broken veflel, it would be a lofs to him. — 

The pawner, therefore, (according to the two Elders f') is at his own 
option, either to redeem the broken veflel by paying the whole of his 
debt, or to relinquifli it and compound with the pawnee for its value, 
which may either be of the fame or of a different fpecies from the vef- 
fel ; and this value remaining (as it were) in pawn, the pawnee be- • 
comes proprietor of the veflel, becaule of his having thus made com- 
penfation for it. In the opinion of MoheuMted., on the contrary, the 
pawner may either redeem the broken' veiled by a payment of the 
whole of the debt, or he may give it to the pawnee as a difeharge of it, 
in the fame manner as in the cafe of the lofs of the pawn. Hence 
Mobamrtted conceives an analogy betwera a pawn damaged and a pawn 
lojl^ for this rea&n, that When a redemption cannot be made without 
a coropenfatiqn, it is then the fame as if the pawn were lofl; and as, 
when the pawn is adually toff, the debt bbdomes (in the opinion of 
all our dolors) annulled, it is fO likewife in the prefent inflance, 
which is a cafe of lofs in effeil. — Haneefa and Aboo Toofaf have laid, 

F f a that 
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that when a pawn is loft the pawnee is held to be paid in refpeft of the 
worthy— m this manner, that he becomes immediately anfwerable for 
the value of the pawn to compenfate for its lofs, and that a commuta- 
tion for the debt takes place. — But when a debt is annulled for a pawn 
then extant, though fomewhat damaged, an abfolute appropriation of 
it takes place; that is to fay, it mull be fo detained as to render the 
fubftance of it the property of the pawnee. This is, however, a mif- 
taken determination, and is reje£led in law ; wherefore it is moll pro> 
per that a fubftitute be made of the value 


A pledge may 
be ilipulated, 
in for 
the price of 
the article 
fold: 


If a perfon fell a Have on condition that the purdiafer lhall deliver 
to him in pawn fome fpecified thing, it is lawful on a favourable con- 
ftru£lion, whereas analogy would fuggell that it is unlawful. So allb, 
it is lawful for a perlbn to lell a (lave, on condition that the purchaler 
give, as his fecurity, a third perfon who is prefent at the concluiion 
of the bargain, and who conlents to be fecurity. The objedion fug- 
gefted by analogy, in this inftance, is that the agreement entered into 
forms a double compadl, or one compa£l within another, which is 
prohibited in the LAW.^Beiides, it contains a condition which is not 
conformable to the objed of the agreement, and from which there 
refults an advantage to the feller, who is a party in both the com- 
pass : and fuch a condition renders a. contract of fale void. The rea- 
fon, however, for a more £ivourable conllru^on of the law, in this 
particular, is that fuch a condition in the agreement is no way repug- 
nant to the conUuA, fince bail or pwn tend to enfure and llrengthen 
the agreement, and are ia llsi£l conformity with the obligation of the 
price. If,, therefore, the propofed furety be prefent at the conelufton 
of the a^eement, or the. pledge be fpecified, attention is paid to the 
condition of baU or pawn; for, as bemg proper to the agreement. 


* A long difcuffion which foUowi upon this fubjefi is omitted by the tranflator, as 
containing merely a train of fubde and frieoloas difiindioos relative to ufury^ of no pra^* 
cal utility. 


they 
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they are confequently legal. If, on the other hand, the furety be not 
prefent, nor the pledge Ipecihed, the agreement is invalid ; for the in- 
tention of giving bail or pawn do not in that cafe exifl:, inafmuch as 
the pledge or furety are unknown ; and as there remains only a nuga- 
tory condition, the agreement is therefore invalid. Still, however, 
if the propofed furety appear before the parties have feparated, and 
acquiefee in the bail, the agreement then becomes valid. — If the pur- 
chaler, after the pawn had been agreed upon, Ihould refule to deliver 
the pledge fpecified, the Kd%ee mull not compel him thereunto, as it 
is the delivery alone that determines the agreement . — Ziffer has laid, 
that when the condition of pawn is included in the fale, a fulfilment 
of it is ablblutely neceUary ; and that therefore the l^zee may enforce 
it ; for the condition having been Hipulated as an article of the fale, 
becomes one of the rights thereof, and is equally binding, although it 
be not in itlelf of any force;— in the lame manner as a power of agency 
included in a contrail of pawn, which is binding becaule of the con~ 
tra£i being fo ; in other words, if the pawner of a thing were to fti- 
pulate that the pawnee lhall undertake the fale of it, fuch agency 
would be binding;— whence it would not afterwards be in the power 
of the pawner to retraft it. In reply to this, however, it is to be 
obferved, that the agreement of pawn is voluntary on the part of the 
pawner; and there is no compullion to the execution of a voluntary 
deed. The feller, however, may, at his dilcretion, either relinquilh 
the agreement of pawn, or he may invalidate the lale; for as he had 
earneftly delired the detention of the pawn, and as it was on the 
ftrength of that condition only that he had agreed to the lale, he is not, 
confequently, in defoult of it, obliged to adhere to his agreement, 
unlels the buyer Ihould in the mean time either have paid the price, 
or pawned, in place of the thing Ipecified, the worth of it in Srm or 
deenars, in which cale the lale becomes complete and binding, fince, 
in the hrll inftance, the feller obtains bis objeCl;, and in the fecond he 
obtains the fulfilment of a condition with which he was latisfied, the- 
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of the agreement is to obtain payment^ and that can only be obtained by 
means of the produ<St of the pledge, namely, the value. 


An article 
tendered by 
a purchafer 
•in fecurity for 
the price of 
the mcrclun- 
dize is con> 
(tdcred as a 
pledge, al- 
though the 
termpawnhe 

not cxprcftly 
mentioned by 
him. 


If a perfon purchafe any thing for a particular fum, and requeft 
of the feller to keep his robe until fuch time as he pays him the 
“ purchafe-raoney,^’ the robe is confidcred as a pledge ; for the 
buyer, in faying that the feller Ihould detain the robe until he render 
him the purchafe-money, fpoke in a manner which implied an in- 
tention of pawn, although he did not cxprefsly mention the word 
pawn: and in every agreement regard is to be had to the Spirit not to 
the letter. Ziffer maintains that, in this cafe, the robe is not pawned; 
in which opinion Aboo Toofaf likewife concurs ; and the reaibn they 
allege is, that the expreffion ufed by the buyer does not only imply 
an intention to pawn^ but may likewife fignify a depofit^ which con- 
ftru^tion, as being the moft favourable, ought to be adopted. — It is 
otherwife where a perfon exprefles himfelf, keep this robe in fecu- 
“ rity of your debt (or goods,)” for then, in mentioning^c/^r/>y, it 
becomes obvious that his objeft was to pcewn it.~In anfwer to this, 
however, it b to be obferved, that in either cafe Jiis intention was to 
perwn the robe ; for although the expreffion, keep this robe,” may 
admit of the interpretation cither of pawn ox deport ^ yet when the 
fpeaker fubjoins, until fuch time as I pay you the purchafe- 
** money,” it is no longer doubtful that he means to pawn^ and not 
to depojit it« 
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If a perfon pawn two Haves for a debt of one thoufand dirmst and 
afterwards pay the proportion of 9 ne of thefe flives, ftill he is not per- 
mitted to take back that {lave until fuch time as he render to the 
pawnee the refidue of the debt. (By the proportion of the flaves is to 
be undcrftood the particular fum for which each is pawned, when they 
are both oppofed to the amount of the debt.) The argument in fup- 
port of this determination is, that as a pawn is detained in behalf of 
the whole debt, it is therefore detained in behalf of every part of it, 
in order the more flrongly to bind the pawner to the payment of his 
debt t in the fame manner as holds with refped); to an article {bid, 
where, if the feller, having paid part of the purchafe-money, be de- 
firous of taking in lieu thereof a pro^rtionate part of the article, it is 
not allowed: on the contrary, he mull wait until the payment of the 
whole price be made, when he may take the whole of the goods pur- 
chafed. The fame ru|p al{b holds, according to theMe^r, when 
the depofitor previoufly fpecifies the particular value of each of the 
component parts of his pledge; as, for inftance^ when a perfon, 
having pledged two flaves againll a debt of one thoufand dirm, de- 
clares the value of each to be five hundred dirms. It is related in the 
Zetaddtf on the contrary, that in this cafe the pawner is permitted to 
take back the flave upon paying to the pawnefe the fum which he had 
before fpecified to be bis value. The argiunentof the Mabfoot is that, 
in the cafe in quellion, there is only one agreement ; and that no fe- 
paration takes place in it on account of the difHndl* fpecification ; — in 
the fame manner as in in other words, if a perfon fell two flaves 
for one thoufitnd ditmr, and particularly mentioh the price bf each to 
8 be 
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be five hundred Sms^ ftill there are not two diftinft bargains; and fo 
likewife in the prefent inftance. The arguiQcnt of the Zeead^ is 
that in the above cafe there fubfifts two agreements ; and that it is 
unneceflaiy to confider them as one; for, if they be confidercd as 
two, it amounts merely to this, that it would follow that the one is a 
condition of the other, a conclufion which does not invalidate the- 
agreement, but rather the condition itfelf is invalid, — (whence it is 
that if the paWnce acquiefce in the agreement refpe^ting only me of 
the two ilaves, it is lawful.) It is otherwile in the cafe of fale\ for 
if there be two contracts of fale, it leads to this, that the one is a 
condition of the other; a conclufion which woidd invalidate the fale 
altogether. 

An article If a perfon pawn any fpecific article into the hands two people, 
fccurity of a debt which he jointly owes to both, it is lawful;— 
(in and in this cafe the article is held to be completely pledged into the 

jointly owing hauds of each of the creditors; becaufe the ipirit of the agreement is, 
thatlbeartick is held entire and in one pledge : — nor does it hence 
/«/«(oeach: follow -that the pledge is undefined^ becaufe of the feparatencfs of 
rights; for each has a claim to the whole,— the objedt of the agree- 
ment being a detention in fecurity (f debt\ and as that is a thing in- 
capaUe .of fevcralty, the pawn is therefore detained wholly in fe- 
curity of the debt of each. It is otherwife where a perfon beflows 
any thing in gift to two people ; for this is not lawful, according to 
Haneefut as the objed of a ^ft is an endowment with right of property ^ 
and two men cannot lawfully have each the complete property of one 
thing, fince this would induce the confequence of a moiety being ap- 
and if Aey propriatcd to each indefinitely, which in gifts is not admifllble. — If, in 
this cafe, the parties agree to a or alternate pofteffion of the 

each i$ in hit pledge, each is, during his term of pofTeffion, a truftee on behalf of 
£eh»(f rfthe* t^e Other; — and if it be deftroyed, each is refponfible according to his 
•ther. refpeftive ihare, — ^for upon this happening each is held to have received 

a difeharge 
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a difcharge of his claim, a difcharge being capable of partition. If, 
alfo, the pawner pay Off the debt pf cither, the article in that cafe re- 
mains wholly in pledge with the other, fince it was before completely 
fo in the hands of each without any Icparation. Analogous to this is 
the detention of things which have been fold to two or more jointly; 
for one of the buyers, after paying his proportion of the price, is hot 
entitled to take from the merchant his Iharc of the goods purchafed : 
on the contrary, the merchant may detain the whole until fuch time 
as he fliall have received the remaining part of the price from the other 
purchafer. 

If two people, by one agreement, pawn a certain, thing into the 
hands of one perfon in fecurity of a debt which they jointly owe to 
him, it is lawful, and the thing fo pledged is detained in fecurity of 
the whole of the debt. The pawnee is, moreover, at liberty to de- 
tain the pledge until he receive a complete difcharge ; for the two 
having pawned the article together y the pawnee is therefore held to 
have received a complete and undivided feizin of it. 

If two perfons prefer a claim to a flave in the pofleffion of a third, 
each feparately afferting ** that the pofleflbr had formerly completely 
“ pawned the flave into his hands, and had afterwards borrowed or 
** ufurped him,'* and each produce an evidence in fupport of his de- 
claration, the cbims and evidences are null and inadmiflible; for each 
of the claimants having maintained and fupported by evidence that the 
poflefTor had pawned the flave completely into his hands alone, it is 
not, therefore, in the power of the Kdeee to decree him to either, as 
it is impoflible that the fame flave fhould be pawned wholly into the 
hands of one perfon, atid at the fame time wholly into the hands ot' 
another -neither could he decree wholly the fubflance of the pawm to 
any one of them ; fince he has no reafon to prefer one to the other ; 
nor could he decree each of them an half, as ? pawn is indivifible. As, 

VoL. IV. G g therefore. 


If tao per- 
Ibns, rclpcc' 
lively, claim 
an article 
from a ihinl, 
in virtue of 
an alleged 
pawn, Htid 
both produc? 
evulcnce, the 
cl.iini of boia 
is null. 



126 P A 'W N g. BoojcXLVIII. 

therefore, it is impoflible to decide according to the evidences of either, 
they are both fet afide. 

Objection. — It would appear that the K^isee ought to decree the 
flavc to be the pledge of both, iince they have both, as it were, re- 
ceived him at the fame time, the period when he was pledged not 
being afcertained. 

Reply. — The Kdzee has no power to pais a decree of that nature, 
as he would thereby depart from the evidence adduced by the parties, 
each having expreisly declared, that the (lave was wholly pawned 
into his hands towards obtaining a fatisfa£tion for the whole of his 
particular claim. If, on the other hand, he were to decree an Aa/f 
to each, he would a£t in oppohtion to the evidence, which a Kdxee is 
not at liberty to do. 

If a pawner If a pawner die, leaving a pledged Have (for indance) in the 
an'articiein of two pawoees, and each of them produce evidence to prove 

pledge with that the flavc had been pledged wholly to a moiety of the flavc is 
it is fold for' in that cafe awarded in pledge to each, and may refpeftively be fold 
of' them in fatisfadion of their claims, upon a favourable conftru^ion ; 

claims. and fuch is the opinion of Hanerfa and Mohammed. — Analogy would 
fuggeft that the pawn is in this inflance null ; (and fuch is the opinion 
of Aboo ToofafO for as the intendment of a contract of pawn is that 
the pledge (hall be detained towards obtaining payment of a claim, it 
follows that the decree of ihtKdzeet awarding a moiety of the flave to 
each, proves the pawn to have bben indefinitely b^ld in feveralty, 
which is unlawful now, in the fame manner as'in the lifetime of the 
pawner. — ^The reafon, however, for a more favourable conftru£tion 
of the law in this particular is, that ^ objeA is not the mere control 
itfejfy but its utility. Now the utility of the agreement in the life- 
time of the pawner confifls in la detention of the pledge, which cannot 
be accomplifhed in the cafe of an indefinite feveralty of claim ; but the 
utility of it after his death is, that the pawnee may f^l it in order to 
6 difeharge 
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dlfcharge his debt, which a feveralty of claims does not prevent,-— 
the cafe being the fame as where two men contend that they arc 
married to the fame woman, — or where two lifters contend that they 
are married to the lame man, and evidences are produced to prove it 
by both;— ’for in this cafe the evidence adduced is difregarded during 
the lifetime of the man ; but after his death a decree is pafled alfign- 
iog them their relpedtive ihares of inheritance, as that is capable of 
divilion. 


CHAP. III. 

Of Pledges placed in the Hands of a Truftee *. 


If the pawner and pawnee agree to place the pledge in the hands of 
any upright perfon, (to idi as truftee for both,) it is lawful. MdiiA is 
of opiiuon that this is not lawful; becaule the feizinof the truftee is 
the fame as that of the pawner ; (whence it is that the truftee has re- 
courfe to him for indemnilication where the pawn is loft in his pof- 
felfion, and another, having proved a right to it, takes a compenfation 
from him for its Infs;) and fuch being the cafe, no account is made 
of the fnzin of the pawnee ; wherefore the contra^: of pawn is incom- 
plete, becaufe of the failure of one of its conditions, namely, the 
feizin of the pawnee. The argvuxient of our dod:ors is that the feizin 
of the truftee is apparently the fame as that of the pawner^ with re- 
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fpc£l to prefervatioriy (the fttbftance of the pawn being a and 

with refpcdl: to ^vor/b it is the lame as that of the pawnee, as it fub* 
je£ls him to refponlibility in cafe of its lofs, a pawn being infured 
with regard to its worth ; wherefore the truftee ftands in the place of 
two parties, the pawner and the pawnee, to llrengthen the obje£l; of 
both, namely, the contradl of pawn. (With refpeft to the truftce’s 
right of having recourfe to the pawner, in cafe of the /o/s, and fo 
forth, as mentioned above, it is admitted folely in conlideration of his 
being the pawner’s deputy for the confervation of the fubdance of the 
pledge, in the manner of any ordinary trufece.) 

Tub pawnee is not at li^rty to take the pledge from the trufeee, 
inafmuch as the right of the pawner is ftiU connected with it, in this 
way, that the pledge is a depotit in the truftee’s hands. Neither is the 
pawner at liberty to talje it, bccaufe of the pawnee’s right being con- 
nedled with it for the purpofe of obtaining payment of his debt. 
Neithar paifty, ^erdfpre, is at hberty to* invalidate the right of the 
other. 

but the Ie the {dedge be deftroyed - in the pofieflion of the tmfeee, the 

?pontot”in" pawnee is ret^nfible; for the feizin of the truftce is the fame as that 
cafeoflofs, qP pawnee in regard to-the worth of the pledge; and refponfibility 
unlefs the attaches only Oil account of Worth. If, on the contrary, the truftce 
iranfgr^e'd, deliver the pawn cither to the pawner or pawnee, he is refponfible; 
in which cafe jjjjg rcafoii, that he is the pmotur'% truftee with reffpeft to the fub~ 

kt is refpon- ^ \ r * 

iible. fiance of the pledge, and the pawnee s trulteO' with relpedt to its 
worthy and each of thefe parties ftands as a fir anger towards the other; 
and a truftee is rendered refponfible'*by delivering the objeft of his 
truft into the hands of a ftranger. The truftee, therefore, being in 
this cafe refponfiblc, cannot retain the value by way of the pawn in 
his own pofteffton ; for as be has become indebted for the value, it 
follows that, if he were to retain it by way of the pawn* be becomes 
at once the claimant and claimee, and the payer and receiver; in 

which 
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which is implied an obvious inconfiftency. The pawner and pawnee 
muft therefore, in this cafe, concur to take the value from the truf- 
tcc, and deliver it again to him, or to any other perfbn, in place of 
the original pawn. If, however, they (hould not concur in fb doing, 
cither of them may in that cafe refer the matter to the K&ue^ who 
may take the value from the truftee, and again deliver it to him, or 
to any other, in the place of the original pawn. If the Kdzee do fo, 
and the pawner afterwards difcharge his debt, then, fuppoling that 
the refponfibility for the value had attached to the truftee in confe- 
quence of his having reftored the pledge to the pawner ^ the value in 
queftion remains fecure to the truftee, as the pawner here appears to 
have recovered his pledge, and the pawnee his debt. If, on the con- 
trary, the refponfibility had attached to the truftee in confequence of 
his having furrendercd the pledge to the pawnee, the pawner, upon 
difcharging the debt, is entitled to take from him the value in queftion ; 
for as, in cafe of the exiftence of the pawn, he would immediately 
on payment of the debt refume it, he is by confequence at liberty to 
take the fubftitute. It is to be obferved, in this cafe, that if the 
truftee have given the pledge to the pawnee in loan or trujl, and it 
have been deftroyed without any tranfgrcffion on his part, he [the 
truftee] is not entitled to take the value from him [the pawnee ;] — 
whereas, if the pawnee have occafioned the lofs, he is fb entitled ; 
for as the property of the thing has before vefted in him in virtue of 
his having compenfated for its lofs, it was of courfe his own property 
that he lent ; and the borrqwer is therefore liable for its lofs when oc- 
cajioned by bimfelf^ but not otherwife. If, alfo, the truftee give the 
pledge to the pawnee, “ in order that he may preferve it himfclf as a 
“ fecurity for his debt," and it be afterwards deftroyed, he is entitled 
to take the value from the pawnee, whether he [the pawnee] were 
the occafion of its lofs or not ; for it was not given to him in the na- 
ture of iruft or loan, but on. terms which implied a liability to make 
compenfation. 


Ik 
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If the pawner coiiftitute the pawnee, or any other perfon of eba* 
raster, an agent for the Tale of the pledge, towards ei&ding a dif- 
charge of his debt at the expiration of the ftipulated term, fuch agency 
is valid; becaule here the pawner has merely created an agent for the 
fale of his own property. If, allb, fuch agency be expre|3!ed as an 
article in the contraA of pawn, the pawner has not afterwards the 
power of reverlingit; becaufe where the agency is -thus ftipulated, it 
is one of the rights of the contraft, and is therefore binding, in con* 
iequence of the contra£i: being fo ;->-and alfo, becaule, as the right of 
the pawnee is conueded with it, the annulment of it would be a de* 
Uruftion of his right -the cafe here being fimilar to that of an agent 
for a defendant, who has been fo created at the inAance of the plain- 
tiff ; for fuch agent cannot be difmifled firpm his employ hut in the 
preience of the plaintifE 

If the pawner conftitute any perfbn his agent to fell the pledge, 
without referiding him to ready-money or credit, fb as to leave him 
entirely at his own option in thofe points, and afterwards prohibit 
him from felling it on credit, fuch prohibition is of no effed; for the 
agency (as was before mentioned) .being at iirll. abfolute, is not after- 
wards fubjed: to the reftri£tion of the pawner. In the lame manner, 
the agent cannot be diftnifled by the pawnee, as on him he is no way 
dependant, having been created agent by the pawner. If, allb, the 
pawner die, the agency neverthelels continues in force; for as the 
contraA of pawn becomes not void upon the death of the pawner, fo 
neither does the agency, that bang exprefsly included therein. Be- 
(Ides, if the contrad were by this event rendered void, it would be fo 
only with rcfpefl to the rights of the heirs of the pawner, to which 
the rights of the pawnee are fuperim:. The agent, moreover, is em- 
powered to fell the pawn without the confent of the heirs, in the fame 
manner as he would have done in the lifetime of the pawner without 
his confent. — S& likewife, if the pawnee Ihould die the agency docs 
not determine ; for a contradl of pawn is not rendered void, either by 
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the death of both the parties, or of one; but continues, as before, 
with all its rights and privileges; I'uch as pofleflion, difcharge, and 
the agency in queftion. T iic power of agency, however, ceafes on 
the death of the agent and his heir or executor cannot Hand in his 
place; becaufe agency is not an inheritance, the conHituent being 
fuppofed to have confided in his agent alone, and not in any other 
perfbn. It is recorded from Aboo Toofe^., that the agent's executor 
may fell the pledge ; for as the agency is binding, the executor has a 
power of felling it ; — in the fame manner as where a Motiariby after 
having exchanged the capital ftock for any fpecies of merchandize, 
dies, — in which cafe his executor is permitted to difpofe of the mer- 
chandize, the compadk being Hill binding. To this-, however, it 
may be replied, that agency is the right of a principal over his fadlor; 
and the heirs of an agent can inherit only bis own rights. It is other- 
wife with reipedt to Mozbribat^ as the rights of that appertain to the 
Mtziribi or manager. 

A PAWNEE has not a power of felling the pledge without the con- 
fent of the pawner, as the property of it belongs abfolutcly to him. 
Neither can the pawner fell it without the confent of the pawnee ; 
for, as the thing pledged is, with refpedl to its worth, the right of 
the pawnee, it follows that the" pawner, if he were to fell it without 
the concurrence of the pawnee, would not have it in his power to fur- 
render it to the purchafer. 

• 

If, at the expiration of the ftipulated term of credit, the agent 
refufe to fell the ^edge d^c^ted for that purpofe with him, and the 
pawner have abfeonded, the Khee muft compel him to execute the 
falc, by imprifonment, or other compulfatory means, the agency being 
binding for two reafons;— FIRST, becaufe, when exprefsly included 
in the contradl of pawn, it becomes one of the rights thereof ; and, 
SECONDLY, becaufe the right of the pawnee is connedted with it; and 
the difnuflion of the agent annihilates that right. The lame rules, 

in 
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ill (hort, hold in this inftance, as in the cafe of an agent for the ad- 
juftmcnt of a caufe of difpute created by the defendant at the inftance 
of the plaintilf ; for if the defendant abfcotid, and the agent refufe to 
fettle the caufe, .he is compellable thereunto by the Kdzee^ for the 
fccond reafon above-mentioned, that the right of the plaintiff would 
ellc be deftroyed. (It is otherwife with rclpeft to a mere agent for 
Jule ; for if he refufe to execute the fale, he cannot be compelled 
thereto ; as his conjiituent may ftill fell the article, whence his right 
is not deftroyed.) What is here advanced proceeds on the fuppofition 
of the agency being included in the contratft of pawn; for if it have 
not been ftipulated until after the execution of the contrafl, . there is 
in that cafe a difference of opinion ; fome afferting that the agent can- 
not be compelled to execute the fale, whilft others maintain that he 
may be compelled. Of thefe the compiler of the Heddya remarks that 
the laft is the better opinion. Aboo Too/efYas faid that the agency is 
equally binding in both cafes, (that is, when included in the contrafi;, 
and allb when made pofterior thereto.) And the Jama Sagheer and 
Mabfoot tend greatly to corroborate this opinion ; for in treating of this 
fpecies of agency they have fuppofed it abfolute, and not diferiminated 
between that included in the contrafl of pawn and that agreed upon 
pofterior thereto. 


• pledge Whbn the agent of a trullce in whole hands a pledge has been 

be fold by ii • ° • i • , i 

commiffion dcpolitcd fells >t, it IS iio longer in pawn, and the purchafe-money 

t^rthe purl ftands in its place, (that is to fay, is, as it were, in fawn,) although 
«h>fe-n>oney thc agciit may not yet have received it, as being the fubftitute for a 
in place of it. thing which was before in his pofteftioti. Hence, if the purchafe- 
money ftould be loft, by the purchaser (for inftance) dying infolveiit 
without having dilcharged it, the lofs falls upon the pawnee; becaufe 
the contra£l: of pawn ftill continues in force with refpeft to the pur- 
chafe-money, lince that ftands in the place of the thing Ibid, namely, 
the pledge. In the fame manner, where a pawned flave is (lain, and 
the murderer accounts for his value, the contract ftill continues in 

force, 
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force, as the owner of the flave is entitled to the value in virtue of his 
property, notwithllanding fuch value be paid in atonement for blood. 
The lame rule allb holds where a flave, having killed another pawned 
flave, is commuted for the one fo killed,-~the murderer being in that 
cafe fubflituted for the murdered. 

If a truftee, having been appointed agent for the fale of the 
pledge, Ihould fell it, and deliver the price to the pawnee by way of 
payment, and another afterwards prove a property in the pledge, and 
he accordingly pay that other a compenfation for its value, it then 
remains in his option, either to take the value from the pawner, or 
the amount of the purchafc-moncy from the pawnee : but he is not 
permitted to take more from the pawnee than the purchafe-money. — 
The compiler of the Heddya remarks that this cafe may occur under 
two different circumflanccs or predicaments :--I. where the pledge is 
deflroyed after the title ; and II. where it remains whole and com> 
pletc. — In the former of thefe, the owner of the pledge is at liberty 
either to take a compenfation for the value from the pawner, who is 
an ufurper of his right, or from the truflee, who has invaded it, in 
having Ibid his property and delivered it to another. Should he, 
therefore, take it from the pawner, the fale of the truftee liecomcs 
valid, as does alfo the pawnee’s feizin of the price in fatisfa<ftion for 
his debt ; becaufe, as the pawner, by making compenfation, becomes 
proprietor of the pledge and effaces the ufurpation, it then appears 
that he had authorized the truftee to fell that which was b/s own . — 
If, on the contrary, he take the compenfation from the trujiee, he 
[the truftee] may, if he chufe, have recourfe to the pawner; that is 
to fay, he may take from him the value of the pledge; for, as being 
his agent, and the manager of his affairs, he is confequently entitled 
to an indemnification for whatever lofs he may have unavoidably fuf- 
tained in the execution of his commifiion. And in this cafe, allb, the 
fale of the pledge is valid, as well as the pawncc’s.feizin of the pur- 
chafe-money in fatisfadion for his debt, — whence, in this cafe, he [the 
VoL. IV. H h pawnee] 
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pawnee] cannot urge any future claim againft the pawner on the fcore 
^ of his debt. — Or, if the truftee chuft, he may have recourfe to the 
pawnee; that is to fay, he may refume from him the purchafe- 
moncy wliich he had unjuftly received from him ; unjujllyy becaufe it 
proved in the end to be the truftee’s property, by his having after- 
wai'iis made good the lofs to the proprietor. For when he gave it to 
tlic pawnee, he fuppofed it to have been the property of the pawner ; 
but he may not, perhaps, when it proves his own property, be in- 
clined to confirm the transfer, and he is therefore allowed to refume 
it. As, however, the refumption of the purchafe-money from the 
pawnee deprives him of a dilcharge of his claim, which the feizin of 
it was intended to elFeft, he therefore remains at liberty to demand 
payment from the pawner in this infiance. In the latter of the above 
circumllances, on the contrary, (where the pledge remains whole 
and complete after the fale,) it is incumbent on the owner of the 
pledge to refume it from the purchafer^ as he pofTefles the fubflance 
of his property; and the purchafer is entitled to a reftitution of the 
purchale-moncy from the truflce, becaufc of his being the feller \ 
after which the truftee may, at his.option, receive an indemnification 
either from the pawner or pawnee, — from the farmer, becaufc he oc- 
cafioned him to enter into the agreement, from which he is confe- 
quently bound to releafe him,— and from the latter, becaufe, when 
the thing fold was proved to belong to another, the money obtained 
in lieu thereof is no longer termed purebafe-money, and the pawnee 
having received it only as fuch, his feizin is no longer of efFefl. If, 
therefore, he take the value from the pawner, the pawnee^s feizin of 
the price is rendered valid : — whereas, if he refume the purchafe- 
money from the pawnee, his feizin being thereby deflroyed, his 
former right (namely, the claim againft the pawnee) exifts as before, 
huf if lie was — All that is here advanced proceeds on the fuppofition of the agency 
hyt'hc'paOTer having been included as an article in the contrail of pawn ; for if the 
nan.'i’emuii appoint the truftee his agent for the fale of the pledge after the 

ucur to him contraft, he [the agent] is in this cafe to indemnify himfelf for any 

lofs 
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lofs he may liiilain, in confe^ucnce of felling the pledge, from the 
fawner^ not from the pcmnee^ notwithftanding he may have made 
over to the pawnee the price he had received for the pledge, fince 
with this agency the pawnee has no concern, inlomuch that the 
pawner may refcind the agency without confulting him. 


If a pledged flave die in the pofleflion of the pawnee, and it be 
afterwards difeovered that he was the property of another, not of the 
pawner, it remains with the proprietor to demand a cumpenfition 
from either the pawner or pawnee; for both are violators of his right, 
-—the one in having delivered the pledge to another, and the other in 
having received it. If, therefore, he take a compenfation from the 
pawner, the pawnee, becaufe of the flave having died in his pollef- 
iion, is held to have received payment of his debt ; for as the pawner 
has obtained a property in the flave by indemnifying his owner, the 
payment of his debt is therefore efieded by the Have dying in the 
pawnee’s hands. . If, on the contrary, he take a compenfation from 
the pawnee^ he [the pawnee] is not only entitled to an indemnifica- 
tory latisfaflion from the pawner, but his claim upon him ftill cxifts 
as before : — he is entitled to an indemnification from the pawner, bc- 
caufc of his having deceived him ; and his claim of debt exills as for- 
merly, becaufe the difeharge effected by the pledge having died in his 
poflefI]on ccafes to be of force upon his making good the value, whence 
his right reverts. * 

Objection, (by the Ktizee Aboo Kb^zim^) — It would a(ipcar that 
in this cafe the pawnee’s claim does not exill as before, hut that the 
death of the Have in his hands efiablifhcs a fatisfadtion for it ; bi-canfc, 
upon the pawner compenlhting for tlie flave’s value, (by the pawnee 
rfcoverl/tg liich value from his as above,) he becomes, in virtue of 
fuch compenfation, ptoprietor of the flave, whence it appears that he, 
in fadl, pledged that which was his ow/i, and that the cafe is the 
fame as if the proprietor had taken the compenfation from the 
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pawner^ which would exempt him from all further obligation to the 
pawnee. 

Reply. — As the pawnee firft pays the compenfation, he firft 
becomes proprietor of the flave from the time of poffeflion; and 
when, afterwards, he retakes that fum from the pawner, his pro- 
perty ill the flave is annulled, and the pawner becomes proprietor 
of him. The pawner*^ property in the flave, therefore, takes place, 
in this inftance, pojiertor to the contraA of pawn, (the pawnee 
having, as it were, fold the flave to the pawner, and received the 
price for him ;)~and this debt to the pawnee remains againft 
him as before, — whence the pawnee is entitled to take it from 
him. It is otherwife in the former alternative, (where the owner 
takes the compenfation from the pawner*^ for in this cafe the 
pawner becomes proprietor from the time of the flave being in his 
pofleflion, (which was prior to the contrafl: of pawn,) whence it 
may be faid that he merely pawned what was hh own \ — and 
upon the flave dying in the pawnee^s hands, he flands acquitted 
of his debt, which the pawnee, therefore, cannot afterwards claim 
from him. 


CHAP. 
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CHAP. IV. 

Of the Power over Pawns ; and of Offences committed 

by or ufon them* 


If the pawner fell the pledge without the confent of the pawnee, a pledge 
the fale remains fufpended upon his will, becaufe of his right being without 
involved in the pledge, notwithftanding fuch fale be an ad of the 
pawner with refped to what is his own property; in the fame man- 
ner as where a perfon bequeaths the whole of his cllatc, in which cafe 
the legacy is fufpended in its efted, with rclped to the excefs, above 
one third, upon the confent of his heirs, becaufe of their right being 
conneded therewith. If, therefore, the pawnee aflent to the fale, 
it is valid ; for it was before fufpended only on account of his right, 
which he here confents to forego;— and it is alfo valid if the pawner 
difeharge his debt ; for the fale is an ad of the proprietor upon his pro- 
perty, being fufpended in its efFed only becaufe of an obftacle*, which 
obftacle is here removed •{•.—In the former cafe, upon the pawnee 
having given his confent, and the fale having been thereby rendered 
valid, the right of the pawnee is transferred from the pledge to the 
thing given in exchange, namely, the price, — which, in the cafe 
here conlidered, then becomes a fiibftitutc for the original pledge. 

This'te approved ; becaufe the right of the pawnee is conneded with 
the worth of the pledge; and the return is in efFed the fame as the 

♦ Namely, the pawnee’s right connedled with the pledge, 

\ By the difeharge of the debt, which of courfc difengages the pledge from any claim 
the pawnee might other wife have upon it, 

5 Qonfidcratkn ; 
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this being analogous to where an indebted flave is 
fold by the confeiit of his creditors; in which cafe their right is tranf- 
ferred from the flave to the value received for him, as they are fup- 
pofed, in aflenting to the lale, to have agreed to the transfer of their 
riglit from the flave to the value, but not to the total abolition of it. 
If the pawnee refufe his aflent, and annul the contraft of lUc, it is 
null of courfe, (according to one tradition,) whence, if the pawner 
redeem the pledge, ftill the purchafer is not at liberty to take it ; for 
as the right of the pawnee is equivalent to his adual property, he 
therefore ftands the fame as the proprietor of th.e pledge ; — (whence 
his power of acceding to, or annulling the contraft of fale.) Accord- 
ing, however, to a more authentic tradition, the pawnee has not the 
power of annulling tfiic fale; for his right can fuftain no detriment, as 
the fale cannot, at all events, be carried into execution until he aflent 
to it. The execution of the fale, therefore, being in this manner 
fulpended, the purchafer has the option of waiting until the pawner 
may redeem the pawn, and refign it to him conformable to the con- 
trad, or of carrying the natter before the Kdzee; for the Icller has it 
not in his power to deliver the goods, and the power of diflblving the 
contrad refts with the Ktkee alone; this being fimilar to where a flave, 
having been fold by his mafter, elopes before the purchafer has received 
poflcllion of him, in which cafe the purchafer may cither wait until 
the flave return, or he may prefer a complaint to the Kilzee, in order 
(as the feller is incapable of delivering the goods) to obtain an annul- 
ment of the coutrad. 


who, if the 
pdwner frl] it 
more than 
etne, may ra- 
tify either 
fale. 

* 7'he file here mentioned does not fignify an abfilutt^ but a condititHal fale, depend- 
ing, for Us ratification, upon tlie pawnee’s concurrence, as before mentioned. 


If the pawner fell * the pledge without the confent of the pawnee, 
and again, before the pawnee has fignilied his aflent, fell it to another 
perfon, in that cafe whichever of thefe two contrads the pawnee 
may confirm is valid; for as the firft fale is dependant on the confent 
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of the pawn^, it cannot prevent the fecond from being fo likewife. 

If, therefore, the pawnee chufe, he may ratify tlie fecond fale. If, 
on the contrary, the pawner, after having firft fold the pawn as 
above, (hould let, give, or pawn it to another perfon, and the pawnee 
give his confent to fuch leafe, gift, or pawn, the fale which preceded 
either of thefe deeds is valid. The difterence between thefe two calcs 
is, that in the firft (where one lale is made after another) the pawnee 
may derive an advantage from confirming either of them, (as his right 
lies in the price,) and whichever, therefore, he approves is valid. 

In the cafe of a leafe or gift, on the contrary, no advantage can accrue 
to the pawnee, as his right lies in the return for the article, not in the 
ufufruil. If, therefore, the pawnee approve of either of thefe, he 
by confequence impliedly aflents to the abolition of his own right ; and 
the previous fale (which was fufpended oh his confent only becaufe of 
his right) becomes valid of courfe. 

It is permitted to a pawner to emancipate the Have whom he has A pawned 
. dcpofited in pawn ; for as he is fane and* adult, he may of courfc emancipated 
render free his own property, which the pawn indifputably is. As, 
moreover, the contraft of pawn does not induce any dcllrudlion of 
the pawner’s property in the pledge, his a£t with refpeft to it is not 
rendered void by the pawnee withholding his aflent to it, notwith- 
Aanding the paw'nee’s right (of detention in regard to the worth) be 
thereby defeated ; — in the lame manner as where the purchafer of a 
flave emancipates him without having taken poflclTion; in which 
cafe the Have is free, notwithllanding the foller’s right (of deten- 
tion of the article in fatisfadlion for the price) be thereby rendered 
null. 

Objection. — If a perfon bequeath a flave to another upon his 
deathbed, and leave no other clFe£ts except that flave, and the hefrs of 
the teflator afterwards emancipate the flave, fuch manumilfion is not 
valid, becaufe of the right of the legatee; and .hence it would follow 

' that 
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that a pawned flave cannot be emancipated, becaufe of the right of 
the pawnee. 

Reply. — The manumiflion of the, flave by the heirs of the tefla* 
tor is not (in the opinion of Haneefa) void, but is merely fufpended 
until fuch time as he [the flave] lhall have performed emancipatory 
labour. 

— The faky moreover, or gift of a pawn is null, for this reafon, that 
the pawner is unable to furrender it to the purchafer or donee,— an 
objection which does not obtain in the cafe of manumiflion, lince in 
that inftance a delivery is not required. The manumiflion is there- 
fore valid, and takes immediate effed, — whence the contrad of pawn 
is null, as the fubjed of it no longer remains. Confequently, if the 
pawner be rich, and the debt to the pawnee be then due, he [the 
pawnee] may require payment of it immediately or, if it be not due 
until after the expiration of a term, he may take from the pawner the 
value of the flave, and return it as a fubftitute until his debt become 
payable, when he may take it in fatisfadion of his right, reftoring 
any furplus which may remain from it to the pawner. This is fup- 
pofing the pawner to be rich ; for, if he be^oor, the flave in queftion 
muft perform emancipatory labour to an amount adequate to his value; 
and with this (which, if it be of a difierent fpecies from the debt, 
muft, firft be converted into the fame) the debt of the pawnee is to be 
dil'charged ; for a difeharge from the pawner being here impoflible, it 
is coiflequently made from him who enjoys the advantage of the ma- 
numiflion, namely, the flave. The flave however, when his eman- 
cipator afterwards becomes rich, i^ entitled to take from him the lum 
he earned ; becaufe he has, in fad, paid his debt, not voluntarily or 
gratuitoufly, but in conformity with the ordinance of the law in this 
particular *. 

* The remainder of this difcuffioii is omitted by the tranflator, as being merely a repe- 
tition of what has been already fet forth at large under the head of Manum^m. 
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If a pcrfon make a declaration of having pawned his flavc, by fay- 
ing to him, “ I have depofited you in pledge with fuch a perfon,” 
and the Have deny it, and the mafter afterwards^ emancipate him, at 
a time when he is poor, it is incumbent upon the Have to perform 
emancipatory labour, according to our doftors. Ztfftr is of a contrary 
opinion; for he holds this cafe to be analogous to where a matter firtt 
liberates his flavc, and then declares his having pawned him; — in 
which cafe, if the matter be poor, and the flavc deny it, (as above,) 
emancipatory labour is not incumbent on the flave; and fo here like- 
wife. Our dodlors, on the other hand, argue that, in the cafe in 
quettion, the jnattcr declares the pawn at a time when he is un- 
doubtedly competent to it, as he Hill poflefles a property in the flave, 
not having yet emancipated him; and confcquently his declaration is 
valid. — It is otherwife where the declaration of pawn is made fubfe- 
quently to the emancipation, as the matter’s power of pawning is then 
terminated ; — whence there is no analogy between the cafes. 

If a pawner create the flave whom he has pawned a Modabbtr^ it 
is valid, according to all authorities ; — according to our dodors, be- 
caufc, as the complete emancipation would be lawful, it follows that 
this qualified emancipation is lawful, a fortiori', and according to Sha- 
fei, becaufe the granting I’adbeer to a flave docs not (as he holds) 
prevent the fale of him. In a fimilar manner, it is in the power of a 
pawner to conttitute his pawned female flave an Am-lValid\ for as a 
father has this privilege with refped to the female.flavc of his child, 
becaufe of the right which heji||ias in his property, notwithllanding 
fuch right be inferior to that of the child hlmfelf, it follows that the 
exertion of the fame privilege by a pawner, in virtue of his right in 
'the pledge, is valid a fortiori, the right of the pawner being fuperior 
to that of any other perfon, as he is the proprietor. — When, there- 
fore, a pawned flave is conttituted either Modabbir or Ain-Waltd, fuch 
flave is excluded from the contrad of pawn, as the intention is de- 
feated, fince a debt cannot be difeharged by means of a Modabbir 

VoL. IV. I i or 
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the flare muft or whcnce, if the pawner be r 'tcht he is refponfible 

Mtandpatory for the Value, after the manner before (hewn in the cafe of pawned 
Mamwmof emancipated but if, on the contrary, he be in Mgent cir- 
the debt. cumftances, the pawnee may require from the Modabbir or Atn-JValid 
emancipatory labour to the amount of the debt, as the fruit of their 
labour is the property of their mafter. It is otherwife in the cafe of a 
pledged flave emancipated by an indigent pawner; for the fruits of his 
labour being his own property, he is obliged to labour to the amount of 
his value only, or that of the debt of the pawner, in caie of its being 
» lefs than his value. 


The pawner. Jx is not permitted either to a Modabbir or Am-1Valid to refume 
ticb, is re- " from thcit mafter when he becomes drich what they paid on his ac- 
rEc”emanci- when poor, bccaufc they in fadt paid this from bis property^ i 

patory labour but when a poor pawner emancipates the flave whom he had pledged, 
inftance!^^« hc [the flavc] is entitled to take whatever he may have paid on ac- 
Z//rr.” * * * **** count of his emancipator; becaufe he has paid it from his mun pro- 
perty and this from necefilty, in conformity with the precepts of 
the LAW, (as before obferved,) whence fuch payment camiot be con- 
fidered as ^atuitous §. Some have faid, that if the debt be not due at 
that time^ the Modabbir or Am-Wedid are compellable to earn their 
value; which, as being a fubftitute for the pawn, muft be detained 
as fuch in lieu of the original: but that if,’ 'on the contrary, the debt 
be then due, it is in that cafe necelfary to difeharge it from the ftock 
of the pawner; and as the earnings of Modabbir or Am-Walid are 
coniidefed as the property of the they muft therefore labour 

towards obtaining a fum adequate to whole of the debt. 


* Becaufe Midabbirt and Jm-iyaUds cannot be fold, 
t The earnings of their labour being his right. 

t The labour and earnings of a fradman being confidered as hi$ oumfr^pniy. 

$ A perfon is not entitle! to recover, who pays the debts of another in a gratuitoui 
manner. 

If 
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Is a pawner emancipate the (lave whom he had created a Modab- An emanci- 
hift as above, it is not then incumbent on the Freedman to earn a 
greater fum than his value, although he (hould be thereunto com- 
manded by the Kdzee ; for, after emancipation, the fruits of his la- Sour iMyond 
hour are his own property. Still, however, he cannot recover from 
his mafter what he had paid on his account prior to his freedom, as 
that was, in fad, the property of the maftcr. 


If a pawner defirt^ the thing he had pledged, the lame rules hold Dcaruaion 
as are edabliihed in the cafe of enumcipating the pledge. by ^the**^*** 

fanner ; 


If a ftranger (that is, a perfon unconcerned in the contrad) de- h^ijirangeri 
(Iroy the pledge, the pawnee (not the pawner) is litigant againd; him, 
and may take from him a compenfation for the value, which he mud 
retain in pawn in place of the original pledge ; for the pawnee, as 
being the mod entitled to the fubjlance of the pledge, is al(b mod en- 
titled to its fubditute, namely, the ’Oalut. It is here to be oblerved, 
that the dranger mud compenfate for the pledge according to the 
value which it bore at the time of its being dedroyed. If, therefore, 
it be valued at five hundred dirm at the period of its dedruAion, and 
at one thoufand ddrtns on the daM of the contraA, the dranger mud 
account for five hundred dims to the pawnee, who mud retain the 
fame in pawn;-~and five hundred dirtHS are remitted from the debt; 
for the deficiency to that amount is a dedruftion which has occurred 
in the hands of the pawnee, occafioned (as it were) by the infitation 
of heaven ; and as the property has thus periihed in his hands, a pro- 
portionable amount is therefore dedufted from his claim. 


It the pawnee dedroy the pledge before the expiration of the di- or 
pulated term of payment, he, is refponfible for the value, becaufe of 
his having dedroyed the property of another ;~-^od this value he is to 
retain in pawn until the term of payment arrive $ for as it is a fubdi- 

I i 2 tute 
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tute for the fubftance of the pledge, it is confequeiitly fubjeft to the 
lame rule. As loon, therefore, as the debt becomes due, the pawnee 
may take it from the value; and if then a balance remain, it muft be 
reftored to the pawner, as being a return for his property, with which 
the pawnee has no concern. 


A deprecia- 
tion in the 
value of the 
pledge occa- 
fions a pro 
portionable 
deduftion 
from the 
pawnee's 
claim. 


If a perfon pawn any article eftimated at one thoufand dirmst in 
fccurity of a debt of the fame amount payable at Ibmc future period, 
and the article, in confequence of a fall on the price, bear afterwards 
a value of five hundred dirm^ and be then deftroyed in the pawnee’s 
hands, .he [the pawnee] is refponfiblc for five hundred dlrnu^ and five 
hundred are alio remitted from his debt ; for the deficiency of five 
hundred dirms arifing from the fall in the price being (as it were) a 
decay of part of the pawn whilll in the hands of the pawnee, an ade- 
quate fura is therefore retrenched from his claim ; and the remaining 
five hundred dirms are likewife due from him in confequence of the 
decay, and remain with him in pawn, as before Hated. 


Tiie pawnee Ip a perfoii, having received a Have in pawn, lend him to the 
pidg?t?the pawner, in order that he may enjoy the ufe of his fervicc, or for any 
frMd'from Other purpofe, and the’ pawner take pofTellion, the Have is no longer 
refponfibiiity a fubjeft of refpohfibility with the pawnee ; (in other words, if he be 
]om^ ^ killed or loH in the hands of the pawner, the pawnee is not thence 
held to have received payment of his debt ;) becaule he has pafifed 
out of the pofielfiont^ the pawnee; and the feizin of the pawner in 
virtue of a loan docs not Hand as the feizin of the pawnee, as the 
tenure of a loan is repugnant to that of a pawn, fince the latter induces 
but he may rcfponfibillty, whereas the former docs not. The pawnee, however, 
it a t^ is at liberty at any time to refume the pledp from the pawner; 
then idi’n- bccaufe he holds it by the tenure of a loan, which is not binding: and 
immf alfo, becaufe the contraft of pawn Hitt fubfifls ;--whence it is that 
if the pawner were to die without having returned the pledge, the 

pawnee 
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pawnee would in that cafe have a claim upon it in preference to the 
other creditors ; (that is to fay, he would be entitled firft to take a 
fatisfa£tion for his claim from the pledge ; which done, if any part 
fhould remain it would be diftributed among the other creditors.) 

Objection.— I f a pawnee be not held liable for a pledged Have 
after he is lent, how is the contraift of pawn fuppoled then to 
exift ? 

Reply. — Refponfibility is not, in every inftance, one of the re- 
quifites of a contract of pawn ; — whence it is that the effeft of the 
contract reaches to the child of a pawned female (lave, although fuch 
child be not a fubjefk of refponfibility from lofs or deftru£tion. 

— As, therefore, the contraft ftill fubfifts, if the pawnee refume the 
pledge from the pawner, he again becomes liable for it, in the fame 
manner as formerly, having again taken polleilion of it in virtue of 
the contract of pawn. 

If either of the parties to a contra£l of pawn lend the pledge with 
the concurrence of the other to a flrangcr, it is not in this cafe a fob* 
je6t of refponfibility to the pawnee, any more than in the former 
inflance : but the contract of pawn Rill continues in force, and either 
party is entitled to refume the pledge from the borrower, and to place 
it in pawn as before, from the intereft each has in it. 

If either party, with the confent of the other, let, fell, or bellow 
the pawn in gift to a ftranger, it is excluded from the contraifl, and 
camiot again be fubjeft to it, unlefs the parties conclude a frefh agree- 
ment. It is to be obferved that if, in any of thefe cafes, the pawner 
die before a reflitution of the pledge be made to the pawnee, he [the 
pawnee] is upon the fame footing with the other creditors; becaufe as, 
in confequehce of thefe a£ts, a binding right of others is conneded 
with the pledge, the eiledt of the contra^ no longer remains; — 
whereas no binding right is conne<£ted with a pledge in confcqucnce of 

the 
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being lent to 
a ftrat'gt r by 
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the loan of it for which reafon there is an eflential difference be- 
tween the cafes here confidered and.that of loan. 


If the pawnee borrow the pledge from the pawner for any parti- 
cular purpofe, and it be deftroyed previous to bis having applied it to 
that purpofe, he is refponfible for it, — ^that is to fay, a fum propor- 
tionate to its value is retrenched from his claim; for until he apply 
it to that ufe for which he has borrowed it, the feizin which he had 
made in virtue of the contraft of pawa- ftill fubfifts. The law is fimi- 
lar where the pawn is deftroyed after the pawnee has accoroplifhed 
, the fervicc for which he had borrowed it; for then his feizin of han 
exifts no longer. If, on the contrary, it be deftroyed during the 
period in which he enjoys the ufe of it, he is not refponfible, as at that 
time be holds it in loan, not in pawn. (The fame rule alfo holds 
where the pawner confents to the pawiiee’s making ufe of the 
pledge*.) 


A perfen 
borrowing an 
article» witk 
intention to 
pawn it, is 
reftrifled in 
the pawn ac- 
cording as he 
fpecifies the 
particulars of 
the debt, kc, 
or otherwife; 


If a perfon borrow a robe from another, with an intent generally 
declared “ to pawn it,” he may accordingly pawn it in fccurity for 
any debt whether great or finall;— whereas, if the lender particularly 
fpecify the fum in fccurity for which the borrower may pawn the 
robe, he is^'not, in that cafe, permitted to pawn it for a fum either 
larger or fmaller than what is fo fpccifled; — not for a larger fum, be- 
caufe the intention of the lender is, that the robe ihall be pawned for 
a debt which may be eafily difeharged, an intention which is obviouily 
defeated in the cafe of pawning it for a large fum; — nor for a fmaller 
fum, becaufe the view of the lender here is, in cafe of its lofs, the 


* That is,— where the pawnee, being already pofleffid of the pledge, obtains the 
owner’s confent to make ufe of it.— For the elucidation of what is here advanced it is pro- 
per to remark, that a pledge may either be delivered to the pawned given in trufi to an 
Ml, or retained in the hands of the owner [the pawner] under a re^onfibility to account 
for icif necei&ry. 

5 obtaining 
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obtaining from the pawper that fura which he would receive from the 
pawnee in confideration the extra value of the pledge. The iiime 
rule alfo holds where the lender fpecifies either the particular I'pecies 
of debt, the perfon who is to receive the pawn, or the city in which 
the contrad is to be concluded; — ^fuch reftridlions being leverally at- 
tended with particular advantage ; for the payment of Ibme debts is 
more ealily efFe£ted than of others,->-and it is alfo more convenient to 
make payment in fotne cities than in others, and fo likewife it is of ad- 
vantage to particularize the perfons, as fome men arc juft and careful, 
whilft others are not fo. If, therefore, in any of thclc cafes, the and if he 
borrower aft contrary to the direftions of the lender, he becomes re- 
fponftble for the value of the article in cafe of lofs; — and when this for [I'e Vtildc 
happens, the lender has it in his option either to take a compenfation 
from the borrower, (in which cafe the contraft of pawn fubfifts en- 
tirely between the borrower and the pawnee, fincc the former, by 
paying a compenfation for the pledge, becomes foie proprietor of it,) 
or from the pawnee, who will take an indemnification from the 
pawner, and likewife receive payment of his debt, as has been before 
explained in the cafes of claims laid to pledges. If, on the contrary, 
the borrower conform to the direftions of the lender, by pawning the 
robe for the exaft fum to which he was reftrifted, and the value of the 
robe be equal to, or greater than the amount of the debt, the pawnee 
is held, in cafe of its lofs, to have received payment of his debt, and 
the proprietor of the robe receives from the pawner the amount of the 
debt, being the fum which the borrower had cleared by means of his 
property; — (and it is on this account that the borrower muft pay the 
amount of the debt , — not becaufe he was feized of the robe, as that 
was in virtue of a free loan from the proprietor.) — In the fame man- 
ner if, when the pawner had conformed to the direftiou of the lender, 
the robe be in any degree depreciated, the pawnee forfeits a propor- 
tionate part of his claim, and a like fum is due from the borrower to 
the lender, becaufc of fo much having been retrenched from his debt. 

If the value of the robe be Ihort of the amount of the debt, and it be 

loft 
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loft in pawn, a fum equivalent to its value js retrenched from the 
claim, and the remainder of the debt is due from the pawner, as no 
dil’chargc of debt is etfefted beyond the amount of the value of the 
robe; and the pawner is, moreover, indebted to the lender for the 
value of the robe, having by means of it made payment of as much of 
his debt. — If, alfo, the value of the robe be adequate to the amount 
of the debt, and the proprietor be delirous of redeeming his property, 
on the part of the pawner, by paying the amount, the pawnee is not 
in that cafe allowed to objeft to the reftoring of it ; becaufe the robe 
being the property of the lender, he does not, confcquently, by re- 
deeming it, officioufly intermeddle in an affair which does not concern 
him ; (whence he is entitled to take from the pawner [the borrower] 
the fum which he pays towards the redemption of the pawn ;) and 
the Kdzee muft therefore compel the pawnee to furrender the robe. It 
is otherwife where an unconcerned perfon pays the debt of the 
pawner; for as, by endeavouring to redeem a thing which is not his 
own property, he interferes in a bufmefs which does not relate to him, 
the pawnee is not therefore compellable to furrender the pledge to’ 
him. 

bat notJfU^ If the borrowed article be loft in the hands of the borrower, either 
pawn,oraftvr prior to his having pawned it, or pofterior to his having redeemed it, 
ied«npiiun. jg not refponfiblc; for here he has not accomplifticd any difeharge 
by means of the value, which (as we have fliewn in the above cafe) 
is the foie caufc of refponfibility. 

Oh difpntei If a difpute arife between the lender and borrower after the lofs of 
“cioSfhe aflerting that it had been loft whilft in the 

piedM, the hands of the pawnee, and the borrower on the other hand maintain- 
the borrower It was lolt in his owft poflefliony either before he had pawned 

withfef^a redeemed it, the declaration of the borrower, upon 

to the perfon oath, muft be credited, becaufe he is, in this pafe, the defendant, as 

he 



H9 


ChXp.IV. pawns. 

* 0 

he denies having paid the debt by means of the others property.— -If, in whofe 
on the contrary, they difagree concerning the amount of the debt to ion" and 
which the lender had reftrided the pawning of the robe, the declara- 
tion of the ienJfr is credited ; for as his depofition wpuld be credited to the reiiric- 
if he were to deny the loan itfelf, it follows that where he merely loan, 
denies a quality of the loan it is credited a fortiori. 


If the borrower of the robe pawn it on the faith of a promile,— A perfonre. 
that is, on a perlbn promifing to lend him a certain fum of money, ^Vovved^ar- 
and that perfon accept the pledge, and make the promife accordingly, on''he*fa^* 
and the pledge (which is fuppofed to be equal to the amount of the of * promife. 
debt) be loft before the pawnee had fulfilled his engagement, he [the Ihmpromifcd 
pawnee] is in that cafe refponfible for the fum Ib.promifed, as a pro- 
mife is held to be the lame as a real debt and the lender is en- p-iyrthefame 
titled to receive from the pawper the fum which he takes from the 


pawnee. 


If a perfon lend his flave to another, that he may pawn him, and Theienderof 
the borrower pawn him accordingly, and the lender afterwards eman- pawn^map 
cipate him, he is accordingly free; for the owner’s property in him 
is not deftrdyed by the circumftance of his being pawned. And in theWMwhh 
this c.nfe the pawnee may either receive payment of his debt from the ill rJbiutute 
pawner, (who is ftill indebted to him,) or he may take from the 
lender the value of the flave by way of compenfation, as the right 
which he had in the worth of the flave was deftroyed by the lender 
emancipating him ; — and having thus received the value, he may rc- 
t;un it in pawn until fuch time as he obtain payment of his debt, upon 
which he muft reftorc the faid value to the owner. 


If a perfon borrow a flave or a camel with intent to pawn it, and 
having firft employed the flave in fervice, or rode upon the camel, he 
then pawn it in fecurity of a debt adequate to its value, and having 
VoL. IV. K k afterwards 
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xedtmption) aftcrwards difcharged the debt, the pledge be completely deftroycd in 
ingfl'orfwh the hands of the pawnee before reftoration, in that cafe the pawner is 
tranfgrcffion, refponfiblc; for when he concluded the pawn he became exempt 
fibiriirc& from rerponfibility, notwithftanding he had previoafly enjoyed the 
*"*** iifufru<fl; fmcc although he at firft tranfgrefled, yet be afterwards re- 

traced, and aCed in conformity with the intention of the lender. In . 
the fame manner, if the 'pawner, after having redeemed the pledge, 
employ it in fervice, without occafioning any detriment to it, and it 
be afterwards deftroytd by fome unforfecn contingency, he is not re- 
fponfible; becaufe the term of the loan having expired upon the re- 
demption of the pawn, he is no longer a borrower ^ but becomes from 
that period a trufiec', and although, in taking the fervice of the pawn, 
he was guilty of a tranfgreflion, yet as he afterwards retraced and 
conformed to the intention of the lender, he becomes thenceforth free 
from all refponfibility. It is otherwife in the cafe of a perfbn who 
has borrowed any thing not with an intent to pawn it ; for his feizin, 
being derived merely from the loan, is not therefore the fame as that 
of the proprietor, .to whom he is confcquently bound to reftore the . 
thing which he borrowed. In the cafe, on the contrary, of a loan 
with intent to pevwn^ when the thing is pawned the objedl of the 
lender is obtained; for his view is to have recourfe to the borrower ; 
that is to fay, that when the pawn is deftroyed in the pofTeffion of 
the pawnee, and a difeharge of debt thereby proved, he may take 
from the borrower a fum adequate to what he is held to have dif- 
charged by the lofs of the pawn : wherefore if it be deftroyed in the 
hands of the borrower, without a tranfgreflion on his part, he is not 
rcfponfible. 

If the pawner kill the Have whom he had pledged, he is refponfible 
for the value ; becaufe by the thurder of the Have he deftroys the right 
of the pawnee, which is facred and inviolable ; and a right of this na- 
ture, attaching to the property of any perfon, renders him [the pro- 
prietor] the fame as a ftrahger with refpeC to refponfibility: like the 

connexion 
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connexion of the right of the heirs with the property of a dying per- 
fon, which prevents the effedl of his gratuitous afts in any thing be- 
yond the third of his eftate ; or like the connexion of the right of a 
legatee with the legacy bequeathed to him, which, if the teftator’s 
heirs fliould deftroy the article [bequeathed to him in legacy,] renders 
them refponfible for the value as a fubllitute. 

If the pawnee commit any ollence upon the pledge *, a fum is 
remitted from his debt equivalent to the atonement for fuch offence ; 
becaufe the fubjlance of the pledge belongs to the proprietor [the 
pawner;] and as the pawnee has .tranfgreflcd upon it in this in- 
ftance, he is confequently refponfible to the proprietor for having 
fo done. 

If a pledged flave be guilty of an offence againff the pawner, either 
in perfbn or property, fuch offence is of no account,-— that is to fay, 
is not attended with any effe£t ; — and in this our doftors have been 
unanimous ; for as the offence is here committed by the property on 
the proprietor t the cognizance of it would tend to no advantage. (By 
the o£ences here alluded to is to be underftood merely fuch as induce 
fine, not fuch as occafion retaliation,) 

If a pledged flave be guilty of an offence againft the perfon of the 
pawnee, this likewife (in the opinion of Hqnetja) is of no account. — 
The twodifciples have judged otherwile. — The argument adduced by 
them is that as, in this cafe, the offence does not affctft the propri- 
etor, an advantage may be derived from a cognizance of it, fince the 
flave may be made over [to the pawnee] in reparation of the injury.— 
The offence is therefore of account in this inflance; and fuch (accord- 
ing to them) being the cafe, it follows that if the pawner and pawnee 
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* Such as by maiming^ or otherwife. 
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concur in difiblvlng the contra£l of pawn, and the pawner either de- 
liver the flavc, or pay a fum to the pawnee in atonement for the of- 
fence, the obligation of debt is void * : — but if the pawnee fhould lig- 
nify that “ he does not defire any compenfation for the offence,” the 
flave remains in pawn as before. The argument of Haneefa i&y that 
no advantage can poflibly refult from taking cognizance of the offence 
in queflion; for if cognizance of it be taken on account of the 
' pawnee, it is then incumbent on him to extricate the Have from the 
guilt in which he is involved -f- ; wherefore he muft firft pay the ex- 
piatory fum, and then again receive it, in which there is evidently no 
advantage. 


nor upon his 
property^ pro- 
vided his va- 
lue do not 
exceed the 
debt for 
which he 
(lands 
pledged: 


If a pledged flave commit an offence upon the property of the 
pawnee, fuch offence is of no account, according to all our dodors, 
provided the value of the flave be adequate to the amount of the debt ; 
for here no advantage can refult from taking coghizance of the offence; 
as the remedy applicable in this cafe is an appropriation of the flave to 
the pawnee, in compenfation for the injury he had fuflained, — a re- 
medy which cannot here be effeded, as the flave is not made over in 
atonement for the offencq, but is fold^ and a compenfation for the in- 
jury he has done to the property of the pawnee difeharged from the 
purchafe money ; — and as the fum appropriated to the difeharge of the 
compenfation is deduded from the debt, there is finally no advantage 
in taking account of the offence in this inflance. If, on the contrary, 
the value of the flave exceed the amount of the debt, there are two 
opinions recorded from Haneefa upon the cafe.— One is, that the of- 
fence may be redrefled in the proportion in which the value [of the 
Have] exceeds the debt, a pledge being a truft with refped to any 


* Becaufe the flave here appears to have been in tie hands ofthtpenuntey a cir- 
rumftance which liquidates his debt. 

t Becaufe he is poflefled of the flave in a way which induces rerponfibility. 
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exceis, and the injury in this cafe being fimllar to that committed by 
a (lave in depofit on the property of the truftee. The other is, that 
the offence cannot be rcdrefled at all ; for as the effeft of the contract 
of pawn (namely, the detention of the Have On account of debt) ap- 
plies to the excels as well as to any other part 6f the pledge, it may 
therefore be faid that he is a fubjed of refpoufibility in ioto. 

If an offence be committed by a pledged (lave on the fon of the 
pawner or pawnee, it is cognizable; for, as the right of property of a 
father is, in reality, dillind and feparate from that of his fon, the 
crime is therefore the fame as if committed upon a ftranger. 

If a perfon pawn a Have eftimated at one thOufand £rmst in fccu- 
rlty for a debt of the fame amount, payable at fomc future period, and 
the value of the Have be afterwards lowered to one hundred Jirms from 
a fall in the price*, and a perfon then kill the Have, and pay a com- 
penfatibn of one hundred dirm^ (being the value he at that time 
bears,) and the time of payment arrive, the pawnee mull: in this cafe 
keep poffeflion of the hundred dirm aforefaid in lieu of his debt, and 
has no further claim whatever upon the pawner. — This is founded 
upon an eftablilhed rule, that no regard is paid to any depreciation of 
a pledge from a fall in the price, regard being had Iblely to the value 
it bore at the time of the contrabl of pawn ; — whence it is that (as is 
here mentioned) a diminution of the value of a pledge from a fall in 
the price does not occafion a remilfion of the debt, according to our 
doftors : — contrary to the opinion of Ziffer, who contends that, upon 
the pledge fuftaining any lofs with refpeft to its worth, it may be faid 
to fuftain a lofs with refpeft to the fubftance alfo. The argument of 
our dodkors is, that a fall in the price arifes merely from a decreafe of 
defire in men towards the article,— a circumftance to which no regard 


is 
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• That is, from a &I1 (for inftance) in the currml or mtht price of Jkrjcs. 
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is paid in the cafe of fale^ (whence the purchafer has no option in 
confcquonce of any cafual fall in the market, but owes the W’hole 
price agreed for,) nor in the cafe of ufurpation, (whence an ufurper, 
upon reftoring the article he has ufurped, is not refponhble for any 
depreciation it may have fuftained ih the interim of ufurpation from a 
fall in the price.) As, therefore, no part of the debt is remitted in 
coni'cquencc of a fall in the price, the Have continues in pledge op- 
pol'cd to the whole of. the debt ; — and upon any perfou killing him, 
he pays the value which he [the Have] then bears, namely, one 
hundred dirms ; (for, in exafling compenlation, regard muft be paid to 
the value at the time of the deftrudlion taking place;) — and the 
pawnee takes the hundred dinnst as being a compenfation for the 
worth of the pledge with refpe£l to the owner of it, But, after this, 
the pawnee has no further claim on the pawner; becaufe the feizin of 
the pawnee Aan'ds as a feizin of payment from the time of his obtain- 
ing pofleflion of the pledge, which payment is confirmed in the evetit 
the lofs of the pledge whilft in his pofleflion. The value of the 
flave, moreover, at the beginning was one thoufand dirmsy and upon 
his being deftroyed in the hands of the pawnee, he [the pawnee] is 
accounted to have received payment of his wio/e debt in virtue of his 
original feizin. But fince, in confequcnce of his having received one 
hundred dirm, it is impofliblp that he can alfo be thus accounted to 
obt.iin payment of one thoufand dlrnu (the original value of the flave) 
without inducing’ufury, the matter is therefore fettled thus, — that he 
received thefe hundred dirms as part payment of his debt of one thou- 
land dirms, and that there llill remain nine hundred dirms annexed to 
the fubflance of the pledge ; and that, upon the pledge being deftroyed 
in his poficlfion, he is in confequence of fuch deftruction accounted to 
receive payment of nine hundred dirms. It is otherwife where the 
flave dies a natural death in the hands of the pawnee; foras, in that 
c-ife, there can be no imputation of ufury, he is therefore held to have 
received payment of the whole of the debt in that inftancc. 


If 
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If a 
rity of a 

wards lowered to one hundred dims by a fall in the price, and the 
pawnee be authorized by the pawner to fell the Have, and accordingly for raym’nt 

^ rr iY‘ r t • ofhisd.iim, 

fell him for one hundred dirnu, and take polleiuon or the price to- he is iiiii en- 
wards the difeharge of* his debt,— he is ftill entitled to receive from 
the pawnee the remaining nine hundred dirm\ for as the pawnee fold 
the pledge at the inftance of the pawner, it is in cffedl the fame as if 
the pawner had taken it. back and fold it himfelf,-in which cafe the 
agreement would be diflolvedi and the debt would continue in force, 
except in regard to that fum which the pawnee had received,— and fo 
here likewife. 


perfon pawn a flave eftimated at one thoufand dims in fecu- but if (.ifter 
debt of the fame amount, and the value of the flave be after- aib^ hc'/V/.' 


If a perfon pawn a flave valued at one thoufand dinns againft a Th? pnwner 
debt of the fame amount, and afterwards a flave valued at one hundred Tflav'/of "* 
dims kill the flave in pawn, and having been given in compcnlation 
for his blood, be detained in pawn in lieu of him, the pawner is in pawnee in 
that cafe compellable to redeem him by the payment of the whole of JurSaWng”" 
the debt, namely, one thoufand dims. This is the opinion of Ha- 
neefa and jiboo Toofaf, Mohammed raaintJuns that the pawner is in this p.i)me,it 
cafe at liberty either to redeem the pledge by difeharging the whole of 
the debt, or to transfer the property of it to the pawnee as a commu- 
tation. Ziffer^ on the other hand, contends that the flave who per- 
petrated the murder is to remain in pawn in fccurity of one hundred 
dirms\ and that the remaining fum of nine hundred dims is accounted 
to be discharged; becaufe (as he argues) the feizin of the pawnee in 
virtue of the contrail: is a feizin of payment, which is fulfilled in 
this cafe by the deftrudlion of the pledge: but as the pledge has left 
behind it a return or confideration, equivalent to the tenth part of the 
debt, fuch part is therefore ftill due, and the flave is detained in pawn 
in fecurity thereof. The argument of our doitors is,‘ that in this cafe 
no part of the debt is remitted ; becaufe the fecond flave is a fubftitute 
for the firft, in regard merely to jiejh and bloody (that is, in regard to 
e appearance ;) 
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appearance'^ and as, in cafe of the exiftence of the flave, if the 
value were to be diminiihed by a ^11 in the price, ftill' no pai t of the 
debt (as we have before (hewn) would be on that account annulled, — 
fo neither is any part annulled when another flave is fubflituted for the 
one originally pledged. Mohamned. has indeed faid that the pawner 
may neverthelefs rcfule to redeem the pledge; for when a change and 
diminution of value took place in the pawn whilfl in the pofleflion of 
the pawnee, (which is a caufe of relponflbility,) the pawner became 
empowered to objedl to the redemption of it ; — in the fame manner as 
where a flave kills a purchafed flave antecedent to the delivery of him, 
— in which cafe the purchafer has it at his option either to accept the 
flave who committed the murder in lieu of the one he purchafed, or to 
annul the contrail [of fale.] To this, however, the two Elders re- 
ply, that upon tlie fccond flave being, with regard to appearance, fub- 
flituted for the flrft, it may be faid that no change takes place in the 
identity of the flave ; and as the fubftance of a pawn is a trujl in the 
hands of the pawnee, it follows that the pawner cannot render it the 
property of the pawnee unlcfs he fliould confent thereunto. — More- 
ove/, the transfer of a pledge in commutation of the debt to which it 
flood oppofed was a common practice in times of ignorance, but 
has fince been proferibed by the law. It is otherwife with refpeft to 
the cafe of fale adduced as a parallel hy Mohammed; for there the buyer 
has the option of annulling the contradl of fale ; and the annulment of 
fale is permitted by the law. 

If a pledged flave flay a perfon by mifadventure, the fine of blood 
is in that cafe chargeable to the pawnee, who muft defray it accord- 
ingly : — nor is he at lilocrty to commute the flave for it, as he has not 
the power of transferring the property of him to any perfon. If, 
therefore, the pawnee difeharge the whole fine, the flave is thereby 
rendered pure? and the ftains of guilt being thus eflaced, his [the 
pawnee’s] claim of debt fubfifls as before : but he is not entitled to 
make any demand on the pawner on account of the fum which he 

paid 
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p ai^^ in expiation of the crime of the flave ; for as it was committed 
whihl in his polTeflion, (a circumftance which occafions rcfponlibi- 
lity*,) the atonement for it therefore refts upon him. If, how- 
ever, the pawnee object to the payment of the penalty, the pawner defrayed by 
muft in that cafe be ordered either to pay the fine, or to make over who*c*urgcI 
the flave in lieu of it ; for the pawner is the proprietor of the flave ; 
and the fine was chargeable to the pawnee merely for this reafon, 
that his right is conneiSted with the flave [in virtue of patvn,^ and not 
becaufe of his being in any refpeft the proprietor. Upon his refufal, 
therefore, the claim of atonement for the offence lies agaioft the 
pawner, as being proprietor of the flave; and the atonement, in the 
prefent inftance,’is either paying the fine of blood, or making over 
the flave in lieu of it. If the pawner adopt the 'latter alternative, his 
debt to the pawnee is held to be completely difeharged ; for the tranf- 
fer having been incurred by an offence committed by the flave whilft 
in the pawnee' s poffejtottt he therefore, as it were, perijhfs in his hands. 

If, alfo, he adopt the former alternative, (that of paying the Jine,) 
his debt is extinguilhed ; for as the flave was (as it were) lojl by the 
offence, the recovery of him was incumbent on the pawnee, by the 
payment of the atonement. Upon the pawner, therefore, difeharg- 
ing fuch atonement, he, as it were, retrieves the flave, and is confe- 
quently entitled to payment from the pawnee; for which reafon the 
debt is held to be annulled. It is otherwife where a perfon pawns a 
flave girl who bears a child whilft in the pofleflion of the pawnee ; 
for if that child fhould cither kill a man, or trcfpafs upon any perlbn’s 
property, it is incumbent on the pawner in the firft inftance to make 
over the child in expiation for the murder, or in compenfation for 
the damage he may have occafioned; as the child is not a fubje£t of 
rcfponfibility with the pawnee. If, therefore, the child be given in 
lieu of the blood or property, it is excluded from the contra£t of pawn, 

• The immtJuU p»J/>Jir of a flave U in a certain degree rerponfible for his condudl. 

VoL. IV. L 1 but 
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but is not deduced from the pawnee’s debt,-— in the fame manner as 
where it dies a natural death !— or if, on the other hand*,' he pay the 
atonement, the child In that cafe remains in pawn with its mother 
as before. 


Rule whhre- 
to the 
debts incur- 
red by a 
pledged Have 
deilroyingthe 
propel ty of a 
/franker. 


If a pledged flave deftroy the property of any perfon to an egudJ 
or greater amount than his value, and the pawnee difeharge the debt 
thus incurred by the llav^, his claim upon the pawner holds good as 
before, in the feme manner as whej^ He pays a pecuniary atonement 
for any cffence committed by the flaVe. In cafe, however, of his ob- 
jefting to fuch payment, the pawner is then required either to fellthe 
(lave towards difeharging of the debt, or to pay it himfelf. If he 
adopt the latter alternative, the claim of the pawnee is cancelled, in 
'the fame manner as explained in the example of atonements. If, on 
the contrary, he prefer the former alternative, and (declining to pay 
the debt himfelf) fell the flave towards the difeharge of it, in that 
cafe the perfon who fuflalned the injury mufl: flrft take what is due to 
hiih from the price, (his claim having preference to that of the 
pawnee,) and then, if any thing remain, inquiry mull: be made 
whether the claim of the proprietor of the goods was greater ^ equal 
to, or lefs than that of the pawnee?— If it be either equal to, or 
greater than the claim bf the pawnee, the refidue of the price is ap*- 
propriated to the pawner, and the debt of the pawnee is held to be an- 
nulled ; for upon the flave being fold towards the difeharge of a debt 
attaching to him in confequence of an offence committed whilfl: in the 
poflefflon of the pawnee, the cafe becomes in eflfedk the fan» as if he 
had been deftrdyed in the pawnbe’s poffeflion. If, on the con- 
trary, the claim of the proprietor'^ lefs than that of the pawnee, the 
claim of the ^wnee is in that cafe ‘annulled Only in proportion to the 
fum difbtirfed to the proprietor; and thfe remainder is detained in 
pawn in lieu of the flave ; — wherefore, if the pawnee’s debt be at that 
time due, he may then take this fum as a fatisfaSion for it ; but if the 
term of payment fhould not have ariived, he muft retain it in his 

5 hands 
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haadjS.untU ^is debt b^ico^e payable. If, on tjbe other hand, it Ihould 
fo happen that the price of the flave does ifot altogether fufficc to- 
yrards the difebarge of the proprietor's debt» he [the proprietor] may 
in that cafe take the whole of the price, but without making a dcr 
mand on any perfdn for the remainder, until fucb time as the flave 
may have ))ecome free; for his right relates to the flave; and as the 
flave has been foW towards making fatisfadiqn for it, his claim there- 
fore to whatever part of the right may not have been thus difeharged, 
is fufpended \^itil the* flave his freedom, vyhen it maybe 

again urged;.— and if the flav|||wter obtuning bis freedom, fliould 
thus difeharge the remainder, h* ^s^t then entitled to claim a reim- 
bursement from any perfon, as the nqottcy he dilburfed was due from 
him on account of his own ad. 

If a perlbn pawn a flaye valued at tvio thouland dirms in fecurity 
of a debt .of cne thouland, .and the flave commit an oflence, in that cafe 
the pawner and pawnee muft both be ordered to pay the atonement*; 
for a moiety only of the flave is infured with the pawnee, the other 
moiety being with lum ?s a trufi\ and accordingly the atonement for 
the infured moiety is chargeable to him, and that of the other moiety 
to the pawnee. If, therefore, the pa^wner incline, to give the flave as 
a compofition for the offence, ,and the pawnee i^nt thereto, his [the 
pawnee’s] debt is eatiiiguifhod. If, 90 the contraiy, the parties dif- 
agree, (one of them inclining to give the .flave in compofition, and 
the other wifhing to ^difeharge. the atonement,) the declaration is in 
that cafe accepted of the party who prefers paying the atonement, 
whether it be the pawner or pawnee ; for if tb.e pawnee pay the atone- 
ment, ftill the right of the pawner is not annulled; whereas the 
pawner, in commuting the flave for the penalty, would deftroy the 

♦ 

* This does not mean that tad> is to pay the atonement, (for that would be to py it 
■twkt,) but that the obligatien of atoning for the olTence refts upon the m at well at upon 
the. idar, 

LI a right 
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right of the pawnee. If the^ajvm pay the atonement, a part of the 
payment, in proportion to the part [of the (lave] he hel'ci in /r»^, ia 
‘ coniidered as gratuitous, (for this reafoh, that if He had not chofen to 
pay it, the matter would have refted upon the pawner^ and fuch 
being the cafe, he has no claim upon the pawner for an indemniiica* 
tion. — If, on the contrary, the pawnee rcfufe to pay the atonement, 
and, the pawner difcharge the whole, a moiety of it is in that ca(e 
placed to the account of the pawnee ; — (that is to fay, is deducted 
from his claim ;) for as, in all cafe^yhere pledged (laves commit a 
crime, the debt of the pawnee is md to be extinguifhed upon the 
pawner either making over the (lave, or paying the atonement, it fol- 
lows that the pawner, in paying the atonement, does not aft gratu~ 
itoujly. As, therefore, a moiety of the atonement is due from the 
pawnee, if fuch moiety be ^qual to, or greater than his claim, the 
whole of his debt is extingui(hed; or, if it be lefs, a proportionate 
part ; whild the Have is detained in pawn in fecurity of the part re- 
maining due. 


The executor 
of a deceafed 
pawner may 
fell the 
pledge, and 
difcharge the 
debt, with the 
pawnee’s 
confent. 


If a pawner die, his executor is empowered to fell the pledge, 
and di(charge the debt, provided he obtain the conlcnt of the pawnee ; 
for as the executor .reprdents the pawner, he has conlequently the 
fame power and privilege as had appertained to Mm during his life- 
time. But if a pawner die without leaving an executor, it then 
belongs to the Kdzee to appoint a perfon to aft in that capacity ; as it 
is his duty to conferve the rights of thofe' who arc themfelvcs inca- 
pable of maintaining them; which purpofe is fuKilled in the appoint- 
ment of an executor, who may dif<;i»rge the debts of the deceafed, 
and receive payment of his claims upon others. 


An executor If an executof pawn part of the effefts of the defunft to one 
et^nonhe creditors, it is illegal, and the other creditors may compel 
defunft to {jJjq jq jcvoke the pawn for an executor, not having the power 

of 
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of paying Ibme of the creditors, and of excepting others, cannot any part’eu- 

thcrefore give pledges to fome and not to others; as a pledge held 

to be the iame, in effed, with an adlual payment. If, therefore, 

the executor (hould, in the mean time, difcharge the clairns of the 

other creditors, the pawn which he before made is valid, iince in 

fatisfyirig them he removes the bar to its legality. But if the de- 

funfl fhould leave only one debt againft him, in that cafe the exeAi- 

tor isjuftified in pawning part of the effeSs in fecurity of it; for, 

fince he has a power of giving^vpart of the efFefts in payment of 

the dfebts of the deceafed, he may confequently depofit part of them 

in pledge ; and if, afterwards, he fell the pledge as a means of 

difeharging the debt, it is lawful, becaufe the falc of the efFe<^>s 

of the defunft wdth a purpofe to pay off his debts being lawful 

when they arc not pawned, it is confequently fo likewife when they 

are pawned. 

If an executor take a pawn in fecurity of a debt due to the de- He may re- 
fund, it is lawful; becaufe the feizin of a pawq is the fame as a re- in'fecuH^y^^ 
ceipt of payment ; and it is the duty of an executor to receive payment 
of the debts of the deceafed. (A more particular explanation of the ^ 

powers of an exccutjpr, with refpedt to.pawns, be given in treat- 
ing of RxecutorJhipSt^ 
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SECTION. 

If a perfon pawn^ in fecurity of a debt of ten dirms, a quantity 
of the juice of grapes of the fame value, which afterwards Incomes 
wine and then vinegar, and the value of the vinegar be alfi) ten 
dirnis^ it 19 that cafe remains in pawn for the debt of ten dirms\ be- 
caufe whatever is 6t to be fold is likewife fit to be pawned^ lince 
•worth is requifite to the fitnefs in the one inftance as well as in the 
other ; and wine, although not at JirJl qualified for fale, does yet pof- 
fefs that iitnels ultimately; — whence it is that if a perfon purchafe 
the juice of grapes, and it become wine prior to his taking poileffion, 
Aill the compadt of the fale is not diilblved; but the purchafer has, in 
fuch cafe, the option of either adhering to, or receding from the bar- * 
gain; as the goods which he purcl^afed, hzving been changed, are 
thereby as it were damaged, 

A pledge de- If a goat, eftifiCRted at ten dirtns, having been pawned for a debt 
is of.thc fame amount, fliould afterwards die, anddts Ikin be preferyed 

v^th"rcfpcft ^ value of one dirm, it is detained in pawn in fecurity of 

to the re- a like part of the debt ; for as a contradb of pawn is completed and • 

mam cr. pcrfedlcd by the dcftrudlion of the pledge, (fince the objeft of it, • 

namely, a payment of debt, is then obtained,) it follows that where 
a part of the pawn remains, the contrail continues in force in propor- 
tion to that ipart. It is otherwife where a goat, having been fold, 
dies before the purch^ier takes poilefiion, and tHe Ikin is preferved; 


Ofaptjtt'ft 
itiil rc'm.tins 
ill pawn after 
having be- 
come ij-v/;/-, 
.111(1 then •vi- 
negar. 


* By fermentation. (For an explanation of this, fee Pnhihiud Ufutn*) 
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for in that cafe the contrafi; is completely void, — (that i^o fay, it 
does not fubfift even in regard to the Jkin ;) — becaufe fale is rendered 
void, and entirely done away, by a deftrudlion of the goods before the 
delivery of them to the purchafer ; and fuch being the cafe, it cannot 
(in this ihftance) revert with refpe£t to the fei.n. 


Every fpecies of increafe accruing from a pledge after the cxecu- Any jnereafe 
tion of the contract, (fuch as wwAf , yratfr, wooU ot progeny^') belong from'th. 
to the pawner, as being the offspring of his property but they arc, 
neverthelefs, detained with the original in pawn ; for branches arc pawn along 
dependant on the ftock ; and the contract of pawn, being of a binding 
nature, extends over all its branches. If, however, this offspring be 
deftroyed in the pawnee’s hands, he is not refpoiifible for it ; becaufe 
no part of the fum oppofed to the original is oppofed to the offsprings 
as that was not- originally Included in the contraft, fince the propofal 
and acceptance which form the contraft did not relate to, or compre- 
hend it. If, on the contrary, the original \it deftroyed, and the off- 
fpring remain wholc^^ it is incumbent on the pawner to redeem the 
fame, by paying its proportionate value; that is to fay, the debt muft 
be divided proportionably to the value which the original bore at the 
time of concluding the bargain, and that which the offspring bears at 
the time of redeeming it ; and the proportion given to the original is, 
upon the lofs of it, held to be annulled ; but that of the offspring re- 
mains due, and muft be paid by the pawnee towards the redemption 
of it*. (A variety of cafes are determined by this rule, feveral of 
• whicii 
.c- 

* A* this is lomewhat obfeure, it may be proper to render it more clear, by a ftate- 
ment of the cafe according to the niles of proportion. Suppofe, therefore, the debt to be 
one hundred dfnw, the original pledge valued at one hundred, and its offspring at fifty,-- 
in that cafe the original and offspring, amounting to one hundred and fifty d/rmr, ate 
pawned in fecurity of one hundred elm*.— Now, in order to know the proportions of 
paum which the original and the offspring refpeftively bear to the whole debt, the latter 
muft firft be multiplied by the original ; and the multiple divided by the whole value of 

both 
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which alfefet forth in'thc Ki^yat-al-Moontibee\ and the whole are 
enumerated in the Jama Sagbeer and Zeeaddt ) 

The pawnee, Ii? a perfon, having pawned a goat, dcfire the pawnee to milk it, 
dnahuinthf giving him, at the fame time, pcrmiffion to enjoy whatever quantity 
pinmfcfof might milk, and the pawnee acl accordingly, he is not liable to 
ii»e pinner, coinpcnfatc for the milk he may have thus confumed, nor is his claim, 

is not liable . 

for any thing Oil that account, in any meafure dtmimlhed, Imce he ufed the milk 
coiintV' 3t the inftancc of the pawner. If, therefore^ the goat die unre- 
deemed in the hands of the pawnee, tlie debt owing to him muft be 
divided into two parts, proportionate to the value of the goat and of 
the milk ; and that part oppofed to the goat is cancelled ; whilfl; the 
other part, oppofed to the milk, remains due from the pawner; be- 
caufe, although the milk be the property of the pawner, yet as the 
pawnee confumed it by his delire, the cafe is the fame as if the 
pawner had himfelf taken and deftroyed it. The pawnee, there- 
fore, is not aiifwerable for the milk : but [if the goat die] his claim 
Hill exifts with refpeft to that pfoportion which correfponds with it. 
The fame rule alfo obtans with regard to tHb offspring of a goat, 
which a pawnee eats at the defire of the pawner; and, in fine, 
with refpeft to every incrcafe accruing from pledges poftcrior to 
the contrail. 

Ill- pledge The augmentation of a pledge is lawful, in the opinion of all our 
doilors;— as where, for inftaiice, a perfon, having pawned a Have for 
not the debt, a debt of One thoufand c^rmr, afterwards gives the flave a garment to 
be detained likewife in pawn in fecurity of the fame debt ;— in which 


both [origin*! and offspring] and the produA gives die proportion of the origAal j after 
which the fame prweft mull be obferved with refpeft to the offspring)— when the caicu* 
lation will ftand ttiys : 

150 ; 100 : : 100— 66 j the proportion of the original pledge. 

150 : 100 : : Jo— 33, the proportion of the offpring. 


cafe 
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cafe the addition Co made to the original pledge is lawful, and the 
garment is included in the agreement; the cafe being, in (hort, the 
fame as if the flave and garment had been originally pawned together. 
On the other hand, the increafe of a debt in lecurity of which a pawn 
has been taken is not lawful, (according to Haneeja and Mohammed ;) 
that is to lay, the pledge oppofed to a particular debt does not alfo 
Hand oppofed to any increafe upon it. Aboo Toofef holds that both 
debts are liquidated.— The addition to a pledge, as here Hated, is 
termed Zeeddit Koofdee, or intentional increafe* ; and the debt is to be 
between the value the original pledge bore at the time of pawning it, 
and that which the addition bears on the day of its delivery.— Hence 
if the value of the latter was then five hundred dirms^ and that of the 
original pledge at the time of concluding the agreement one thouland, 
and the amount of the debt likewife one thoufand, the debt is in that 
cale divided into three lhares, two of which arc oppoled to the original 
pledge, and the remaining one to the increafe; and according to this 
proportion they are refpeftively charged for, if loft or deftroyed in the 
hands of the pawnee. 

If a perfon, in fecurity of a debt of one thoufand dirms^ pawn a 
female flave of the fame value, who afterwards brings forth a child 
likewife eftimated at one thoufand dirmsj and the pawner then in- 
creafe the pledge by the addition of a flave alfo valued at one thoufand 
dirmst (faying to the pawnee, 1 have added this Have to the child 
“ of the pledge,”) the flave is in that cafe pawned with the child oi\\y. 
If, therefore, the child afterwards die, the flave is no longer in pawn, 
infomuch that the pawner may refume him from the jiawnec without 
making him any return. If, alfo, the Jlave Ihould die, or be loft, 
nothing is chargeable on that account to the pawnee. — If, on the other 
hand, the mother fliould die, the debt muft in that cafe be divided 
between the value flic bore at the time of concluding the contradt, 

• To diftinguiih it from increafe by iHgetothn, he, 

VoL. ly. M m and 
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and that which the child bears on the day of redemption ; — and fince 
the flave was attached folely to the child, the Ihafb of the child muft 
therefore be proportioiiably divided between it and the flave, agree- 
ably to their refpeftive values, in order that if either of them ihould 
die he may be charged for accordingly. If, ot^ the contrary, the 
pawner attach the flave to the mother ^ (ra3dng to t^e pawnee, “ 1 
** have placed him with her in addition to the pledge,") the debt 
muA in that cafe be ptx^rtionably oppofed to the mother and the 
flave, according to the value which they feverally bore at the time of 
feizin ; and from the flim oppofed to the mother a proportionate part 
mufl; be allotted to the child ; for the pawner, in having placed the 
flave with the mother y joined him (as it were) to' the original matter 
of the agreement ; whence the child is included in the proportion of 
the mother only. 

Il' a perfbn pawn a flave valued at one thoufand dtrms in fecurity 
of a debt of the fame amount, and afterwards give the pawnee another 
flave, likewife of the fame value, to be detained in place of the former, 
in that cafe the flrft flave is confidered as being in pawn until fuch 
time as the pawnee reftore him to the pawner in the way of annulment, 
the fecond flave being merely a depoftt in his hands until he be regu- 
larly rendered a ftibftitote for the other ; for the flrA flave was in- 
cluded In the refponflbility of the pawnee only becaufe of his being 
poflefled in fecurity of debt ; and as both the feizin and the debt flill 
cxift, the flave therefore continues a fubjedt of refponflbility until the 
feizin be formally voided ; and fuch being the cafe, the pawnee is not 
liable for the fecond flave, as the parties intend one of them only to be 
included in the pawnee’s rel{X)nfibility but upon the pawnee reflor- 
ing the flrft flave to the pawner, he becomes rel^onflble for the fecond. 

e 

If the pawnee acquit the pawner of the debt, or beftow it on him 
in gift, and the pledge be afterwards deftroyed in his [the pawnee’s] 
pofleflion," he is not refponfible for it, according to our doctors, pro- 

5 ceeding 
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ceedbg upon a favourable conftruftion of the law contrary to the 
opinion of Ziffer . The reafbns for a favourable condrudlion of the pawner oi hid 
LAW in thia particular are twofold.— -First, a. pledge is infured on 
two conditions;— ow, that it be actually poflelled by the pawnee; 
and another ^ that it be oppofed to a debt either due or promifeJ. Now 
compeniation for a pledge in the cale of a debt then due, is made in 
this manner, — that if the pawn be loil in the hands of the pawnee, 
his debt is extinguilhed, provided the value of the pledge be adequate 
to the amount of the debt ; whereas compeniation in the cafe of a pro- 
mifed debt is made by conilraining the pawnee, in cafe of the decay 
of the pledge in his hands, to make good to the pawner the fum he 
had promifed ; — and in a cafe where the pawnee acquits the pawner 
of the debt, or bellows it on him in gift, the feeond condition is want- 
ing, as no debt exiils in that inilance either due or promifed. Se- 
condly, one objefl; of a pawner in delivering the pledge to the 
pawnee is that, in cafe of its lofe, he may be abfolved from any 
further obligation : but where the pawnee acquits the pawner of the 
debt, and the pawn is afterwards loll in his hands, the defire of the 
pawner being accomplifhed, the pawnee is not therefore liable for it ; 

(unlcfs, however, the pawnee, having remitted the debt, refufe to 
reftore the pawn, and prevent the pawner from refuming it ; for in that 
cafe, if the pledge be loft, he is r^fponfiWe for the value, fince by 
fuch obftruftion he becomes an ufur^r^ as he no longer pofleffes a 
power of obftruftion.) — In the fame mpner, if a woman take a 
pledge from her hufband in fccurity of her ftipulated dower, and aftcr^ 
wards exempt him from the payment of i^, or apoflatize from the 
faith before confumraation, and the pledge be then deftroyed in her 
hands, iflie is not relponfiblc for it, as the dower (like the debt) was 
remitted. 


If a pawnee receive payment of b's debt, cither from the pawner if the pledge 
or from an unconcerned perfon., in a gratuitous manner, and the af- 

plcdgc be afterwards deftroyed in his polfcfiion, his debt is in confe- 

Mm2 ' quence 
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or If the 
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quence cxtinguiflied, and it is incumbent on him to reftorc what he 
had received to the perfon from -whom he received itj whether the 
pawner or any other; for the feizin of the pawnee is equivalent to a 
receipt of payment in cafe of the lofs of the pledge; and in the prefent 
inftance, upon the pledge being deftroyed, the pawnee is accounted 
to have received payment from the time he was HrH feized of it ; and 
as he is not entitled, 'after that, to a fecond difeharge, and the payment 
he had received as above then becomes fuch in eiFcifl, it muil; there* 
fore be refunded. — In (hort, the difchargc of the pawnee’s claim, 
whilft he remains feized of the pawn, does not take place, but con- 
tmues fuffended until he deliver it to the pawner ; and fuch being the 
cafe, the pawner is not therefore, during that time, held to be ac- 
quitted of the debt ;— -and upon the pledge being afterwards deAroyed 
in the hands of the pawnee, his poffelTion of it under fuch a circum- 
fiance is, in efFe£t, a receipt of pe^mentf and the other payment re- 
ceived whilft he was in poUhlli'on of the pledge is annulled and done 
away, for otherwife a repetition of difeharge would be induced ; — for 
which rcafon he mud refund the money he received in payment, — ^and 
alfo for this reafon, that if he were not to refund it the intent of the 
pawner would be defeated. 

If a pawnee purchafe fome Ii)ecilic article from the pawner in lieu 
of his debt, or compound the debt with him for fome Ipecific article ; 
and the pawn be afterwards loft in his pofleflion, he is ftill refponfible, 
and may therefore be compelled to reftorc the article which he had 
either received in purchafe or compolition ; for the feizin of that ar- 
ticle, in either cafe, is equivalent to an acceptance of payment; and 
confequcntly, if he do not refund it, a double receipt of payment is 
induced, as mentioned in the preceding example. 

• 

If a pawner transfer the debt which he owes the pawnee upon 
another perfon, (fuch as Zepd, for inftance,) who agrees to pay the 
fame, and the pawnee, having aftented to fuch transfer, acquit the 

pawner 
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pawner of the debt, and the pledge be afterwards deftroycd in the Ter the debt 
pawnee’s hands, the transfer is thereby rendered inefFedlual, and the 
claim of the pawnee is annihilated; for although, in confcquence of 
the transfer, the transferrer [the pawner] be acquitted of any further 
concern in the matter, yet this acquittance is the fame as an actual 
payment, inafmuch as the fum, the payment of which he had tranf- 
ferred upon the other perfon, is ultimately diiburfed by him, he 
having fo transferred it in confequence of his having a claim upon the 
transferee for a like fum, whence the payment is made from him in 
effe6i\ — or, if that perfon was indebted to him, ftill the pawner 
muft afterwards repay whatever fum he may have difburfed in confe- 
quence of the transfer, as in that cafe he a£ted in the capacity of an 
agent on his behalf. 


If a perfon pawn any thing into the hands of another, and both 
parties afterwards concur in faying that no debt had ever fubfifted be- 
tween them, and the pledge be then deftroyed in the hands of the 
pawnee, it is anfwered by the debt ; in other words, the debt in fecu- 
rity of w'hich the thing had been pawned is extinguilhed ; — for there 
is ftill a probability of the debt being eftablilhed hy the parties at fome 
future period concurring and agreeing that it Jid exift ; whence it is 
poffiblc that the debt may be claimed, — ^a circumftance which cannot 
happen in a cafe of acquittal of debt. 


If the pledge 
be loll after 
the parties 
agreeing that 
ffo debt had 
ixtjied, it 
(lands as a 
difeharge of 
the fuppofed 
debt. 
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Of yAf^ATATt or Offences againft the Person. 


Prfinition of 

^dn^yat . 


in, the language of the law, is a terin exprcflive of 
any ph>hibit€d adt -committed either upon tho perfon or property: 
— in the pra^Stice of lawyers it fignifies that prohibited aA committed 
upon the perfon ♦, which is called nmrdffr^ or upon a part of the body, 
which is termed wounding or maiming. 


» 


* Arab. Zar, fignifying the body conne^lcd with the foul; in oppoiition to Badn-t 
which means fimply the mattrial body. THit tranflator renders it or lift^ as beft 
fuics the context. 
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Chap. I. Introduftory. 

Chap. II. Of what occaiions Retaliation. 

Chap. III. Of Retaliation in Matters Ihort o( Life. 

Chap. IV. • Of Evidence in Cafes of Murder. 

Chap. V. Of the Circumftances under which Murder takes place. 


CHAP. I. 


T HE homicide of which the law takes cognizance is or nve Kinds ; 
I. KatUamdy or wilful murder; W. Shabbcdi-amd* or manflaughter; 
III. Katl-khotiy or homicide by mifadventure ; IV. Katl-kbyem-mokb)n- 
ba-Khotbt or* homicide of the fame nature as that by mifadventure ; 
and V. Katl-ba-SibbeAy or homicide by an intermediate caufe. 

Katl-amd, or wilful murder, is where the perpetrator malici- 
oufly kills a man with a weapon, or femething that ferves for a wea- 
pon, fuch as a club, a (harp Hone, or fire ; becaufe amd means inten- 
tionally^ or wilfully, and as the intention is a thing concealed, which 
we>Cannot difeover but by inference from femething afferding an ar- 
gument of it, and the ufe of an injirument of murder docs afford fuch 


• This is a technical phrafe lignifying, literally, “ tht fembUmce of wilful :” — the 
tranflator exprefies it by the term mm^kaigbur, on the authority of Sale, (fee his Intro- 
duSory Dilcourfe, fe&. VI.) and alfo, as being the moft analogous term in our 
language. 


Homicide is 
of five dc* 
feriptions. 


I. ini/itl 

tnurder ; 


argument. 
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argument, it may be concluded, where fuch an inilrument is ufed 
by the flayer, that murder was his intention. 

which ism*. ' If a perlbn commit wilful murder, two points are eftabliihed. 
' the murderer is a criminal', becaufe it is faid in thei Koran, 

offender to « WhoEVER SI-AYETH A BELIEVER, HIS REWARD IS HELL;" 
retaliation. ^ . . , . . 

and the ii\me is repeatedly mentioned in the traditions ; and all au« 
tlioritics, moreover, concur in this point. II. that the murderer is — 
liable to retaliation ; becaufc the Koran fays, “ It is incumbent 
“ ON YOU TO EXECUTE RETALIATION UPON MURDERERS,” — by 
whom is to be underftood perfons guilty of wilful murder, as it is faid 
in the traditions, “ IVilful murder requires retaliatim" — An offence 
is, moreover, rendered complete by the intention, and complete pu- 
nifliment (underflood by retaliation) is incurred where that exifls, but 
otherwilc not. In Ihort, retaliation is incurred in a cafe of wilful 
murder, except where the heirs * of the rn^urdered perfon either for- 
give or compound the offence, retaliation being their right. It is pro- 
per, alfo, to obferve, that retaliation is the appointed penalty in this 
inftance ; and the heir is not at liberty to commute it for a line, but 
with the confent of the murderer. This is likewife one opinion of 
Shafei. . He however fays, that the heir is at liberty to remit the re- 
taliation, and exaft a fum in lieu of it, without the murderer’s con- 
fent ; for as this occaiions his rclcafe from deflruftion, it is confe- 
quently lawful independant of his will. Another opinion of his is, 
that one of two things is incurred, witliout any particular appoint- 
ment or fpecification of cither, — namely, retaliation, or line ; anef 
that this determination refls with the heir,— (that is, one or other 

* Arab. Awliya^ plural of JVallee, This term has a multitude of meanings, as has 
been already repeatedly obferved. In the prefent inftance it fignifies the ntxt 9 f i/», or 
other perfons entitled to exaft retaliation, as is more fully explained in treating of the 
levying of fines* The term heir^ although not ftriiSlly literal, is adopted as being the moft 
analogous for the convenience of the Englilh r^2idcr,^IVallee^ad^dam is for the fame 
rcafon rendered avenger of blood. 


becomes 
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liecomes determined^ according to his choice;) becaufe the law en> 
dows the individual with a right for the reparatiooof hia injuries; and 
the injury, in the prefent inftancc, is repaired either way. The ar- 
guments of our do^rs in fupport of the former opinion are twofold. 

First, what has been already quoted from the Koran and the tra- 
ditions.— Secondly, property is incapable of being a recompcnce for 
murder, fince between property and a man there is no equality or com* 
parifon,— whereas retaliation poiTelTes this capacity, becaufe of the 
equality between the perfons of the murdered and the murderer;— 
and it is, moreover, advantageous to the living, fince by the exe- 
cution of a murderer men are deterred from committing this 
offence. 

There is no enpiatioUt in a cafe of wilful murder, according to 
our doctors. Shqfet maintains that expiation alfb is incumbent * ; for 
as the neceffity for expiation is ftill more urgent in a cafe of wilful 
murder than in a cafe of homicide by mifedventure, it follows^hat in 
the former inffance it is incumbent a fortiori. The argument of our 
dolors is that wilful murder is a peculiarly heinous offence; and as 
expiation bears the property of an a£t of piety, the performance of it is 
not to be annexed to an offence of that defcription. Expiation, more- 
over, is appointed by the law in attonement for the fmaller offence, 
namely, homicide by mifadventure; and it does not hence follow that 
it is appointed in atonement for the greater offence alio, namely, 
wilful ttturder. 

One effed of wilful murder is that the murderer is excluded from snd excludes 
being heir to the murdered perfon; for,. in the traditions, it is faid, * 

** TAere is no inheritance to the murderer*' 

* That is, befides the fuppofing retaliation to be remitted in lieu of a fine; for , 
vrbere retaliation is executed, eiqiiatiea it out of die queftion. 

VoL. IV. N n 
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Shabbah-amd, ormanHaughter, according t6 is where 

the perpetrator ftrikes a man with fbmetbing which is neither a wea- 
pon nor fcrves as fuch. The two difciples and Shrfei maintain that if 
the ftrokc b* given with a large ftone, or a club, the a£l amounts to 
wilful murder. Shabbah-amdy or manflaughter, on the contrary, 
(according to the two difciples,) is where a perfon ftrikes another 
with fomething of a nature not likely to produce death, fuch as a fmall 
jlick. For as, in this cafe, the property of wilful* y in the aft*, is 
defedtive, (inafmuch as the perpetrator here ufw an inlhument not of 
a mortal kind, the intention being fomething elfe than death, namely, 
injlrubimy or fo forth,) it follows that killing a perfon with fuch an 
inftrumentis merely z femblance oi wilful murder; — whereas the pro- 
perty of wilful is not defective in cafe of a man ftriking another with 
an inftrument of a nature to produce inftant death, fuch as a great 
Jloney-^fot here the intention can only be to kill, as well as with a 
feimitar;— -this, therefore, is wilful murder, and occafions retaliation. 
The argument adduced by Hone fa is a fayiilg of the prophet, “ Kill- 
** ingwith a rod or Jlick is not murder, but only MANSLAUOHTEkf, 
and the fine for it is one hundred casntlst* Another argument is, 
that as the inftruments in queftion are not commonly uftd with a 
view to killy (whence it is that the property of wilful is defeSive 
therein, confidcring the inftrument ufed,) killing, therefore, with 
fuch inftruments amounts only, to manflaughter,. in the lame manner 
as killing with a rod or a fmall ftick. 

Manslaughter is linful, the perpetrator having ftruck inten- 
tionally,, and killed, although without d^gn ; and it requires expia- 


. • The tcrm 'dM^ fwilfulj is ufed, in ti>e Muffidman law, in a btde analogous to the 
maUcium of the Raman law. 

t Literally, « « SnADnAH-AMB in oAer'Words, « u nurtfy a nmiAUCZ 
“ of wiipuL [0wr^.] Where technical terms, of a nature not to beartiaidlation, occur 
fo frequently, fome liberties muft ncceflarily be taken with the text- 

® tion. 
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tion, becaufe of the femblance it bears to homicide by raifad venture. 
An heavy fine is alfo due from ihsjkilas of the flayer, becaufe of the 
analogy this offence bears to homicide by mifadventure; for it is a rule 
that in all cafes where the fine * is due for bloodihed at the firfl, and 
not on account of any fupervenient or involved matter, it falls upon 
the Jlkilas^ as being CQnnefled with homicide by mifadventure. The 
reftriftion, in this particular, to “ at the firjl” is in order to dif- 
tinguilh this from the fine incurred on account of fome other matter, 
and not on account purely of the bloodjbed as where, for inftance, 
a father wilfully kills his fon, in which cafe the fine falls immediately 
upon the murderer, and not upon his Akilasi-^iox here retaliation is 
incurred at the firft, prior to fine, but is commuted for a fine out of 
reverence to the parent;— or where one of the' heirs of a perfon wil- 
fully murdered forgives the offence, in which cafe the other heirs arc 
entitled to the fine;— or where the heirs of a perfon wilfully murdered 
enter into a compolition for the fine ; — for in all thefe inftanccs the 
fine i^due from the property of the murderer, and does not fall upon 
his Akilasy as not having been due at the JirJl. 

In confequence of manflaughtcr an heavy fine is due from the 
Akilas [of the perpetmtor,] payable within three years ; becaufe it is 
recorded of Omar that he thus ordained in fuch cafes. (The meaning 
of an heavy fine lhall be prcfcntly made appear.) 

One effedt of manflaughtcr is that it excludes the flayer from in- 
heriting to the flain, this being the proper recompence of bloodflied. 
The doubt f moreover, which obtains in this fpecies of bloodflied occa- 
fions a remifiion of retaliation, but does not prevent an exclufion from 
inheritance. 
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* Always meaning (throughout this book) the JD/yiV, or fine of blood* 
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The error wliich occasions Kail Khotaj or homcide by nufadven- 
ture, is of two kinds ; I. error in the intent'm\ 11. error in the * 
Error in the aSl is where a.perron intends a particular a£t, and another 
aiSt is thereby occalioned;-— as where, for inftance, a perfon (hoots an 
arrow at a mark^ and it hits a' man.— -Error in the intention^ on the 
other hand, is where the mifbkeexifts, not in the but with refped' 
to the as where, for inftance, a perfon (hoots an arrow at a 
r//(W, fuppoiing him to be game ; or zti^Muffulmant under the fuppod- 
tion of bis being a bojlile infidel for here the perfon who (hoots 
intends to hit the objc^, but errs in his intention, as not kiKwing 
what that objeft is. 

Homicide by misadventure requires two things; expiation, 
(performed by emaiicipating a Mujfulman (lave, or elfe fading for two 
months fuccedively,) and the payment of a line from the Akllas [of 
the (layerj.within three years; becau(e God has faid, in the Koran, 
** Whoso xillsth a believer by mistake, (tbe fenalty of it 

** is) THE FREEINd OF A BELIEVER, AND 'A FINE TO THE FA* 

“ tdiLY (of the fiain'f) — and the fine is payable within three year 
becaufe of the determination of Omar, as before mentioned. 

Homicide by misadventure does not bear the criminality of 
wilful blood(hed. Still, however, it is not altogether exempt from 
criminality: for as the (layer negle£);ed caution, and aded haltily in 
(hooting his arrow, he is criminal fo far as heeoing neglected caution.-^ 
Befides, if tbe aff were not crinoinal, expiation for it would not have 
been ordained, as expiation is ordained in atonement ibr crimes. 

Homicide by misadventure occafions the (layer’s exclufion 
from inheriting to the (lain ; becaufis it is an ofience for which exclu* 
don from inheritance is the due recompence. 

If a perfon drike at any part of another, with intention to wound 

him. 
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him, and hit another part, and the perfbn.ftrock die in confequcnce to -Kutni 
of the wound, retaliation is incurred ; becaufe this is not homicide by 


mifadventure\ for here the bloodflied is a confequence of an intention 
agaiaft a certain part; and all the parts of the body are as a fingle 
fubjedt. • 


death, fub- 
jedls CO the 
penalties of 
nutlful mur* 
dtr.) 


Homicide of the fourth defciiption (namely, that which is of the iv. mmitu, 
fame nature as homicide by miladventure*) is where, for inftance, a *»at„rV« 
perfon walking in his fleep falls upon another fo as to kill him by m/aiw- 
fuch fall ; and it is fubjeft to the fame rules with homicide by mi(^ 
adventure. 


Homicide by an intermediate cavse is Where, for inftance, v. 
a perfon digs a well, or fets up a ftone, in ground which does not 
belong to him, and another falls into the well, or over the ftone, and 
dies ; — in confequence of which a fine is due from the AkiUu'\ becaufe which fub. 
the dig^ng of the well,, or pbcing the ftone, was the occafion of the 
deceafed’s deftrudtion; and as the perfon who dug the one or fct up 
the other was guilty of a tranfgreffion in fo doing, the cafe is in fadt 
the fame as if he had himfelf thrown the deceafed bto the well or 
againft the ftone. A fine is therefore incumbent in this inftance. 


Expiation is not incumbent in this fpeciesof homicide^ nor is the but does not 
guilty perfon excluded from inheriting [to the perfon killed.] .'r: 

alleges that bomcide by an intermediate caufe is connedted with homicide exclude from 
by mifadventuret with refpedt to all its efiedts, the lawgiver having ac- ' 

j counted the guilty perfon, in this inftance, to be equally a Jhedder of 
blood. The argument of our dodlors is that as, in this cafe, the blood- 
fhed has' not aiiually proceeded from the offender, the fadt is there- 
fore connedled with homicide merely with refpedl to a compenjation^ 

^ continuing, fo far as concerns other matters, fubjedt to its own rules. 

* This dtftindllon might perhaps be with propriety rendered Mtitkntal homicide. 

The 
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The digger of the well, or fetter-up of the ftone*,.is an offender 
becaufc of thefc a^ts, — that is, becaufe of digging the well, or lb 
forth, in land not his man property, and not becaufe of the death 
thereby occafioned, — according to the opinions of the learned. Ho- 
micide by an intermediate caufc, therefore, does not require expiation ; 
nor dues it exclude from inheritance, (as has been already mentioned,) 
becaufe fuch cxclufion is a penalty annexed to the actual offence of 
bloodjhed, . which docs not here exift. 

Whatever has the femblance merely of a wilful aft, where life 
is affefted, amounts to wilful in any thing Jhort of life ; becaufe the 
deftruftion of life bears a diffci'ent conftruftion according to the in- 
flrument by means of which. fuch deftruftion is produced ;~whereas 
the deftruftion of a limh or member does not bear any difference of con- 
ftruftion from that circvmftance; for by hkoijhed is underftood an aft 
by which the vital principle is exUnguiftied; and the vital principle is 
not a matter of a palpable nature, <— nor can the intention of deftroying 
it be difeovered^but from- the ufe;of feme mortal weapon; whereas a 
limb or member being a palpable thing, the inftrument ufed in deftroy- 
iug it does not occadon any dif^renee in the conftruftion of the aft 
by which it is deftroyed. Befides, if an inftrument of manflaughter 
(fuch as a rod) be ufed with an intention to kill, the aft is murder , — 
whereas if. it be ufed merely with a view to correllion, and produce 
death, it is only manjlaisgbter\ but thefe diftinftions do not cxift in 
any matter ihoirt of life, fmee in the fame manner as the deftruftion 
of a member may be intended by the ufe cA a weapon, fb may it like- 
wife by the ufe of any thing elfie; for as an eye (for inftance) may be 
put out by a weapon, fo likewife may it by a fmall rod; and confer 
quently the a^ is equally either inftance. ' ' 

* In the public highway, which altay bs an intermediate caufe ef homicide, byoieee* 
fioiiing the death of a palTenger. (This fubjed will be difeufled at large in the next book, 
under the head of Nui/anceu) 


CHAP. 



Of what occations Retaliation, 


Retaliation is incurred by the killing of a perlbn whofc blood 
is under continual protection *, where the perpetrator flays him uvV- 
fully. The realbn for ftipulating that the aCt be wilful has been al- 
ready explained ; and it is alfo a condition that the perlbn flain be one 
whole blood is under continual protection, in order that the doubt with 
relpeCt to the neutrality of his blood may be removed, and an equality 
certified [between the -flayer and the flain,] as equality is the point 
upon which retaliation turns. 

A Freeman is flsun for a freeman ;->-and alfo for a flave the pro- 
p^ty of another, the argument for retaliation bding univerfal, as was 
before explained. Sbifei mauntains that a freeman is not to be flain 
for a flave; becaufe God has faid, in the ‘Koran, “ The free 

“ SHALL DIE FOR THE FREE, AND THE SERVANT FOR THE SER- 

“ vant;” and allb, becaule retaliation refts upon equality, which 
does not exiA between a freeman and a flave,— whence it is that the 
limb of a freeman is not ftruck off for the limb of a flave : — in oppo- 
fition to a Jlave for a favOf. as thefe ire on a perfeCt equality ; and 
contrary, alfo, to the cafe of flaying a flave for a freeman, for here 
the. defeA is on the part'of the flayer, which is no obflacle to retalia* 

, tion ; as where, for inflance, a paralytic perfem- murders one in perfect 

t Such as a MuJUnum or a Zimniit: in oppofition to aliont, y/ho have only an occa^^ 
Jund and Umporary protc^iioo* 

health. 
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health, Iti which cafe he is flain in return. The argument of our 
doctors is, that retaliation refls merely upon equality in point of pro- 
tedion to the blood ; (in other words, it depends upon the blood of 
both parties being in perpetual prote<£lion, and never in a neutral 
ilate ;) and accordingly a perlon in health is put to death for a vale- 
tudinarian, an adult for an infant, and a maniac for one in his perfefl 
fcnlcs becaufe both parties are ujxui a footing in point of protedion. 
Now this protedion is a confequence either of religion or country ; 
and as a flave and a freeman are both equally in thefe refpeds entitled 
to it, a freeman may therefore be put to death for a Have. 

A Mussulman is’ put to death for a Zimmee. SbafU maintains 
*«/iforaZi«- ^ Mujfulman is not to be put to death for a Zimmee; bccaufe the 
prophet has faid, “ ^ Mussulman is not to Juffer death for an in- 
** fidel'f and alfo, becaufe there is not a perfed equality between the 
parties at the time of the bfience, God having faid, ** Infidels are 
** not the equals of believers and alfo, becaufe as infidelity puts the 
blood out of protedion, there is in this indance a doubt concerning 
its neutrality, preventive of retaliation. The arguments of our 
dodors upon this point are twofold.'— F irst, it is recorded of the 
prophet, that he once (lew a Mujfulman for a Secondly, 

an equality mud neceflarily be edablilhed on the part of the Zinrnee 
with refped to protedion of blood, when we condder the circum'* 
dance of country, and the duties of life; for if his blood were not pro- 
, s teded, it would be impodible for him to difeharge the various duties 
required of him as a member of the community. With ref^d, 
moreover, to what is advanced by Sbafeiy it may be readied, that by 
the infidelity which puts the blood out of protedion is to be underdood 
the infidelity of an bofiile unbeliever, as tbqfe are the infidels who hold 
enmity with Mujfulsnans^ and not Zsssssnee infidels. The rule, more- 
over, of retaliating upon ^ Zimmee for a Zimmee aflbrds an argument 
that the infidelity of a Zimmee dipesnot occafion any doubt widi regard 
to the protedion of his blood, fince if this were a matter of doubt, a 

5 Zimmee 
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Z’mme would not be flam for a Zimmee. Bcfides, by the term /«- 
Ji^h (in the faying of the prophet adduced by Shafet) mu ft be undcr- 
ftood Moofi6mm\ or proteded infidels, as appears from what the pro- 
phet further faid, (in the fame tradition,) “ A Zimmke is not to be 
Jlain for an infidel,” (meaning a Moojidmin.') 

A Mussulman is not to be flain for a Moojiamin^ as the blood of a a MuffJman 
Moojidmin is not in a continual ftate of protcdion, — and hie infidelity a 
is, moreover, an occafion of hoftility, fmee a Moojidmin ftill entertains 
an intention of returning to his own [an hoftile] country. Neither is 
a Zimmee to be flain for a Moojidmin^ becaufe of the tradition of the 
prophet before noticed. 

Analogy fuggefts that z. Moojidmin is to be flain for a Moojidmin, Mttnehho/- 
both being upon a footing. The benevolence of the law, however, oX" 
determines that one Moojidmin is not to be flain for another; becaufe 
here the infidelity which occafions enmity exifts with refpeft to the 
parties ; and as that puts the blood out of protection, there is there- 
fore a doubt with refpeCt to its being protected fufficiently to prevent 
retaliation. 

A MAN is flain for a woman, an adult for an infant, and a found a«k(« is flam 
perfon for one who is blind, infirm, difmembered, (that is, deprived aaV 
of an eye or a iimb^ lame, or infane ; becaufe the argument of reta- 
liation is univerfal ; and if regard were paid to a difparity in thofc par- 
ticulars, as well as in point of protection to the blood, retaliation 
would be in a great meafure prevented, and contention and bloodfhcd 
would confcquently prevail among mankind. 

A FATHER is not to be flain for his child ; becaufe the prophet has parentis 
faid, ** Retaliation mud not be executed upon tfx parent for his of- "ot 
“ and alfo, becaufe, as the parent is the efficient caufe ot 
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his child’s eiillence, it is not proper tb&t the child AouM require or 
be the occafion of his death {—whence k is that a Ibn k forUdden to 
Aoot at his father when in the armjr of an en«nyf or to throw a ftone 
at him when fufimng lapidatbn for wboredoai. All the anceftors, 
whatever be their character or degree, are included in this rule; and 
fo likewife the mother, grandmothers maternal or paternal, and all 
other^^Wr anceftors, however remote ; becaufe of the argument for 
retaliation being univer&l, as was above obiervcd. 

SinfoiSe ^ reafon for retaliation her® 

parent. exifts, and there is no realbn why it Aould be remicted. 

mjTflldn fof ^ master is not (Iain for bis (lave, nor for his Modabbir or JMb- 
his own or hit kdtib^ nor for the (lave of his child ; — becaule, if re talia tion were due 
chad'iflave’,: thofe inftances, it muft be fo at the requifition either pf the maAer 

himfelf, or of his child •, the on® of which is abfurd, and the other 
inadmiffible. 

rJwch hV* . **' ^ ^rtners in a (lave kUl fuch (lave, retaliation is not 

has a iharc. incurred ; becaufo it fails in the proportion oS this partner’s right in 

the (lave, the avenger of the blood being, with rcfpcft to that part, 
the murderer himfelf ; and as it thus fiuls in part, it muA neceAarily 
fail in tm, fince retaliation does not admit of being in part 

only, 

itfUliation Ip a perfon inherit the right of retaliating upon his parent, the re- 
againit a tslhtion Auls, Slid is remitted, bdCaufo of the reverence due to 
"■*' paternity. 


• The of a flavc, bcin^ bit Mtnik, it dte only perfon eatidSd todenwklfo. 
thfa^icm for his blood® 
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RaTAUATfov is not to be executed but with Ibme mortal wea- 
pon *. maiiUains that we muft execute upon the murderer 

the very a£t he committed upon the murdered, provid^ it be fuch as 
is fkttdioned by the law: if, therefore, this be done, and the mur- 
derer in conl^uence die, it is well; but if not, his throat muft then 
be cut with a foymitar. For inftance -if a perlbn wilfully (Irike off 
the hand of another, and the difmmibered perfon die in confequence 
of the wound, the handef the murderer muft firft be cut off in reta- 
liation, and if he die within the fame time after as the deceafed, it is 
well; but if not, he mufltben be put to death. If, on the contrary, 
a perfon produce the death of another by fome ad not fandioned in 
the LAW, (fuch as by laying hold of the hands, and pouring poifon 
down the throat, ~~or 1^ coitioh with an imn^iture infant,) retalia- 
tion is to be executed by putting to death ; and this according to all 
authorities.— The argument advanced by Shafiiy in Aipport of his 
opinion as above, is that retaliation refts upon a perfed equality in all 
particulars, which requires that there be inflided on the murderer the 
very fame ad that he committed upon the deceafed. The arguments 
adduced by our dodors in fupport of the contrary opinion are two- 
fold; — FIRST, a faying of the prophet, ** *tbere is no retaliation but 
** with a ^im/w‘,’*<**i(meaning a fvmdt as is underftood by all the 
companions.) Seconply, according to what Sbafei advances, it 
follows that, where the exader of retaliation executes upon the mur- 
derer the £une ad that he had committed on the deceafed, and the 
end is not thereby anfwered, and he then puts him to death, be takes 
more than he is entitled to, a thing which muft be carefully avoided; 
as where, for inftance, a perfon wUfufty breaks a bone of another, in 
which cafe retaliatioa fo aty (hape docs ,npt follow, becaufe of the 
appreheniion of the exader taking more than his right ; an apprehen- 
fton which applies equally in the prefont inftance. 

^ That it, whha/hir^ inftnimeat, fuch as b proper to inilid a around. 
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If a perfon wilfully murder a MoMtib^ who hasrQO heir but his 
mafter, and leaves e^efts fufficient to difeharge his 'ranfom» the 
mailer is entitled to exadl retaliation, according to the two Elders. 
— Mobammd fays there is no retaliation in this inllance; becaufe here 
the exigence of the grouitd or caufe for taking retaliation is dubious, 
and unafeertained ; for the caufe thereof is Wfllat . fuppoling the Afe- 
kdtib to have died free^ or, right of property in his perfon, fup- 
poling him to have died a '(as the companions have differed 
Concerning the point whether a Mok&tib^ under the circumllances 
above delcribed, died a Jlave or free^ fome deciding one way, and 
fome another ;)<— and the caufe for taking retaliation being thus doubt> 
ful, and unknown, it cannot be exa£led.— The argument of the two 
Elders is that the right of taking retaliation undoubtedly appertains to 
the mailer, for two reafons, namely, fEtlla^ and right of property 
in the perfon; and as the effed of each is the fame, (namely, the 
taking of retaliation,) the ^fference in the aaufes cannot occafion 
either a difpute,' or a difference in the effed; neither is any regard 
paid to fuch a difference.— The diffTerence above urged, therefore, 
does not prevent retaliation. 

Ip a perfon wilfully murder a MokStib^ who leaves effe^ls fuf- 
ficient to difeharge his ranfom, and has other heirs befides the mailer, 
retaliation is not incurred on behalf either of .the mailer or his heirs, 
although both Ihould unite in demanding it; becaule here the perfon 
entitled [to retaUation] is dulnous and unafeertained, the tndjler being 
the entitled perfon, if the Mokdtib died a Jlave^ and the if be 
died frecy as before mentioned. — ^It is different in the preceding cafe, 
for there the perfon entitled is fpeciffc and determinate, namely the 
f>Mfter. 

If a perfon murder a Mokdtib , who does not leave effedls fuffi- 
cient to difeharge his ranfom, retaliation is incurred on behtdf of the 

mailer. 
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niafter, • according to all becaufe here the Moktitib undoubtedly dies 
a flave^ as the contrail of Kitabat is broken from his inability to dif- 
tharge the-ranfom. It is other wife, with rcfpcifl to a flave emanci- 
pated in part in other words,— if one of two partners in a Have 
emancipate his (hare, and emancipatory labour be, conlcqucntly, due 
from the Have for half his value, and a perfon kill him before he has 
difeharged it^ he leaving no efTeils wherewith to make fatisfailion for 
fuch labour, — (Vill retaliation, is not incurred on behalf of the eman- 
cipating partner; becaufe, as the partial manumhfion is not diflblvcd 
or broken by the flave’s inability to perform the labour, a right in 
the whole of him does not appertain to the mader. 

If a pawned flave be murdered , whilft in the pofleflion of the 
pawnholder, retaliation is not to be executed until the pawner and 
pau’nholder unite in demanding it; — bcpaulc, as the pawnholder is 
not the flave’s majler, he is confequeutly not entitled to the retalia- 
tion; and if the pawner alone exatSl the retaliation, the right of the 
pawnholder, in the debt due to him, is deftroyed. — It is therefore 
determined that both muft unite in taking the retaliation, as in fuch 
cafe the pawnholder’s right is done away by his own confent. 

} 

If a perfon be (lain ,whofc heir \PFallee\ is an infmt or an ideot, 
it belongs to the father of the infant or ideot. to execute retaliation 
upon the murderer; becaufe the taking of- retaliation is the right of 
him who is endowed with the guardianlhip of the perfon entitled to 
it, retaliation having been ordained on accqunt of a matter in which 
guardianlhip is interefted, j^raz\YyJatisfa£kim to the mind \ — and hence 
the infant’s or ideot’s right to retaliation appertains to the father, in the 
fame manner as the right of contrafting them in marriage.— It is 
otherwife, however, with ref^edl to a brother or uncle, although they 
alib be endowed with the right of contrafting the infant or ideot in 
marriage; for as the father’s tendernefs is complete, inibmuch that he 
regards the intcrefl of his child in preference even to his own, his ex- 
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acting the retaliation on account of his child is the {ame as the child 
himfelf cxading it; which is not the cafe wkh a brother or uncle, 
whole tendernefs is of a defedive nature, they preferring their own 
intereA to that of their brother or nephew,— whence in committing 
the right to them, the iutercft of the iufint or ideot is not to a cer> 
tainty purfued.— Befides, the executing of retaliation is an a£t which 
cannot be afterwards undone; in oppoAtion to marriage, which may 
be undone. -^They, therefore, are not empowered to take retaliation. 

The father of an infant or ideot is empowered to compound re< 
taliation for a fine, on their behalf, this being advantageous to them ; 
— but he is not empowered to remit the retaliation gratuitoufly, as 
this would be deftru6tive of their right. 

If a perfon wilfully Arike off the hand of an infant or ideot, the 
father of fuch inAint or ideot may either Arike off the hand of the of- 
fender, in retaliation, or compound the matter for a fine,— for the 
reafons already mentioned. 

The jjonrer, A GUARDI AN appointed by will* is the fame as a father, with 
UcuUr. refpedl to all the points above mentioned,— except retaliation by flay- 
ing; for he is not entitled to put the murderer to death, as he has 
will. no power over his life, and the taking of retaliation is an efie£t of 

power over life.— From this (it is to be obferved) we may infer that 
the guardian in quefiion is at liberty to enter into compofitions for a 
fine in lieu of Ufe, and aUb to tHke retaliation in all matters Jhtrt of 
life, nothing being excepted beyond aQual is indeed afi> 

ferted, in the treatife on Cmpt^twnSt that an appointed guardian is 
not at liberty to compound life for property ; for as this is an aft 
with refpeft to life, being an acceptance df a return for life, fuch 

* Arab. alfo fignifiet (wore Ktenlly) an k bera i^bd in ep- 

poTition to a naiural guardian. 
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cotnpontion is equivalent to taking retaliation ;-->and as the one is not 
allowed to an appointed guardian, fo neither is the other.— The rea« 
fon, however, for what we have mentioned above, is that the end, 
in compofition, is freferty^ which is rendered obligatory by an en- 
gagement with an appointed guardian, in the fame manner as with 
a father. It is otherwife in retaliation; for the end, in that, is purely 
revenge, and fiitisfiiSion to the mind, which are reftri£ted alib 
to the father, as he, becaufe of his near relation, and tender aflec- 
tion, is the fubftitute of his child with refpeA to them. — Lawyers 
have obferved that, accor^g to analogy, an appointed guardian is 
not empowered to exa£k it retaliation fimrt of life, any more than a 
retaliation which extends to life; becaufe the end, in both, is the 
revenge and fatis^ion already mentioned:— but that, according to 
a more ^vourable conflru^tion of the law, he is ib empowered; be- 
caufe the parts of the body are equivalent to property ^ as having been, 
like property, created for the fupport .and prefbrvation of life; and 
hence the exacting of a retaliation fhort of life is merely equivalent 
to an afl with refped to property. 




If a perfbn murdered leave heirs, fome infants. Mid Ibme adults. Cafe of a 
according to Haneefa^ the adult hwrs arc entitled to put the murderer perfon leav- 
to death.— The two difciplcs, on the contrary, maintain that they 
are not entitle to flay the murderer until fuch time as the infant 
heirs attiun maturity ; becaufe retaliation is a right equally partici- 
pated in by all the heirs ; and it is impoflible for the adult heirs to 
take their right, (namely, part of the retaliation) as retaliation is in- 
divifible; and ifth^ take it ’m toto, the rij^t of the infant heirs is 
deflroyed . — h delay is therefore in^fpen&hie until the infant heirs be- 
come of age;— in the fame manner as where a right of retaliation is 
pofleflcd by two men, and one of them is abjfent,— in which cafe the 
one who is prefent cannot exa£l the retaliation until the abfentec be 
alfo prefent ;— or, as where a flave held in partnerfliip between an in- 
fint and an adult is murdered,— in which cafe the adult cannot take 

retaliation 
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retaliation until the infant have attained tdaturity.— The 'argument 
oi Hanecf a is that retaliatibn is not divided; for retaliation is efta- 
blilhed on behalf of rclationfliip, which is hot of a divifible nature, 
fince if a man have two brothers (for Inftance,) a complete rclation- 
fhip belongs to each, — not one half to one arid otic h^f to the other ; 
and there is, moreover, no room, for the prefent,’ 'to apprehend that 
the inferit might grant the murderer a'p^tdori," linW to that he is in- 
competent during his minority.— The’ tight of taking retaliation ' is 
therefore eftablifhed' to'each iti toio, in this way, that wch is (as it 
were) diftin^ and feparate,— in the fame mariner 'as guardians in 
marriage, each’of whoti'pofleBcs a 'pdwer to c6ritra£ll'the ward in 
marriage independeiit of the others, and aS if no other exifted. — It is 
otherwile where retaliatibn is divided between two adults, 6nc of 
whom is abfeht ; — for here exifts the apprehenfion of a prefent par- 
don from the abfentee. — With rcfped to the cafe of two partners in a 
(lave, "adduced ‘by the two dlfciples, does not admit it as any 

objection, fin06 (abcordmg to hi{ln)"in this cfaie alfo the adult nniafter 
is entitled to exafik the retaliation, ‘ ‘ 
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If a perfon ftrike aribthcr with or and the perfoii 

ftruck die in 'cOnfeqiieiSCej and the *bldW‘ have" been givein with the 
iron part of fuch fpade of Ihbvel, the murderer is liable to be put to 
death.— If, on the contrary, the blow have been given With' the 
wooden part [the handle or Ihafk], he is’ refpbnlible fbra ^ne; becaufc 
he has (lain' a perfon of pf^te^ed, blood ;‘knd as retaliation is in fuch 
cafe forbidden; the dne ii; due, in order that' the blood may not be 
(bed without penalty.— Our autobr here remarks that the murderer, 
in the former inftarice, is liable to he put to death only when he 
llruck with the e^^e of the iron ^rt,^ sshy this alone a wound iytldkh 
demands retaliation) can be in(li^^4, wd that if he have ^ck with 
the back of the inftrument, not with the edge^ there is a diderence of 
opinion among our do£lors,— the two difciples holding that in this 
iiiftauce alfo he is liable to fuder death^ as regard is paid (blely to the 

ufe 
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ute of an inftrument of murder, which here exifts, — ^and Haneefa^ 
on the contrary, maintaining that he is not liable to death, as reta> 
liation is not incurred unlefs a wound be inflidled. — This laR is the 
better opinion, as (hall be prelently made appear. 

If a perfon immerle another, whether an infant or an adult, into ■><>( ><'* 

* . curred by 

a water whence it is impodiblc for him to efoape by Iwimming, (as Jrofwning any 
the fidy for inAance,) retaliation is not incurred, according to Ha- 
neefa. — The two dilciples, on the contrary, maintain that retaliation 
is incurred; and fuch alfo is the opinion of with this differ- 

ence, however, that according to the two difciples it is inflided with 
a weapon, whereas according to Shi^ei the murderer is to be drown- 
ed. — ^The arguments of thofe doctors, in fuppprt of their opinion 
upon this point, are twofold.— First, a faying of the Prophet, “ If 
“ any perfon drown another y I Jhall drown him in return'' Sbcond- 
LY, water is an inftrument of murder, the (ame as firey wherefore 
the ufe of it is an argument of wilfulnefs in the adt; and as there is 
no doubt with refpeA to the protedion of blood of the (lain, retalia- 
tion is confequently incurred by him. — The arguments of Haneefa 
are alfo twofold. — First, water is analogous to a fmall (lick or rod, 
as it is feldom or never uled in murder. Now it is faid, in the tra- 
ditions, that death produced by a rod is merely manfaughter\ and as, 
in that, a fine merely is incurred, (b here likewife. Secondly, 
retaliation requires the obfervance of a perfeA equality : but between 
drowning and wounding there is no equality, the former being fhort 
of the latter with regard to damaging the body. — ^As, therefore, the 
infliction of retaliation is in this caufe impoflible, a fine is conlequent- 
ly due from the Akilas of the flayer.— With refpeCl, moreover, to 
the faying of the prophet, adduced by the two dilciples, the drown- 
ing there treated of is to be regarded merely in the light of a punijh- 
menty and not as retaliation ; for if the prophet had meant retaliation, 
he would have referred the execution of it to the relations of the 
drowned perfon, and not to [himfelf] the magiflrate. 
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If a pci Ton wound another^ fu as to difablb and render him per- 
petually bedridden until death, retaliation is incurred by the pcrlbn 
who inflidted the wound; for as a caiife of murder here exifts, and 
nothing occurs to do it away, the death mufl be referred to fuchcaufe, 
and retaliation is incurred in coufequence. 

If an army of Mujfulnums engage an army of inhdelfe, and they 
mingle together, and a Muffulman kill- another Mujfulmani on the 
fuppofition of his being an infidel, he is not liable to retaliation, but 
mufk perform an expiation, and pay a fine; bjecaufe this is homicide 
by nufadoenture ; in which expiation and fine are due, but not reta- 
liation,'!— as has been already explained. 

If a perlbn hit himfelf upon the head^ and another perfbn alfb hit 
him upon the fame part, and a wild beaft tear him, and a fnake bite 
him, and he die in conlequence of all thefe, the perfon who ftruck 
him is liable for one third of the fine of blood ; becaufe the ads of the 
wild beafland fnake are of the fame nature, and incur no penalty, 
either in this world or the next; and as the ad committed by the 
deceafed upon himfelf is alfo of no account in this world, (notwith- 
ffanding it be of account in the world to cdme, as the perfon in quef- 
tion is therein univerfally admitted to be an offender,) this confiitutes 
another fpecics ; and as, again, the ad of the other perfon is of ac- 
count both in this world and in the world to come, it therefore con- 
flitutcs a third fpecics.*— Now, the deceafed having perifhed in con- 
fcquence of thefe three different fpecics of ads, he may be faid to 
have perifhed by three fevered o£is\ and as the ad of the other perfbn 
was one of thefe three, he is cohfequently refponfiblc for one third 
of the fine. 
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If any perfon draw a fword upon a MuJJiihmnt he [the Mujj'ul- 
i»att] is at Hberty to kill him in felf-defence; becaufe the prophet has 
laid, “ He who draws a fword upon a Mussulman renders his blood 
“ liable to be jhed with impunity and alfo, becaufe a perfon who 
thus draws a fword is a rebel, and guilty of fedition ; and it is lawful 
to flay fuch, God having laid, in the KoiitAN, “ Slay those who 

“ ARE GUILTY OF SEDITION, TO THE END THAT IT MAY BE PRE- 
“ VENTED." — Befidcs, it is indifpenfably requifite that a man repel 
murder from himfelf ; and as, in the prefent iuflance, there is no 
method of efleding this but by flaying the perfon, it is confcquently 
lawful fo to do. If, however, it be pollible to efFc£); the felf*dcfencc 
without flaying the perfon, it is not lawful to flay him. 

It is written in the Jasna Sagheer, that if a perfon ftrike at another 
with a fword, during cither night or day, or lift a club againft an- 
other in the night in a city, or in the day-time in the highway out of 
the city ; and the perfon fo threatened kill him who thus ftrikes with 
the fword, or lifts the club, nothing is incurred; becaufe, as flriking 
with a fword affords no room for delay or deliberation, it is in this 
cafo necefiary to kill the perfon in order to repel him; and although, 
in the cafe of a club^ there be more room for deliberation, yet in the 
night-time afliftance cannot be obtained, and hence the perfon threat- 
ened is in a manner forced, in repelling the other’s attack, to kill him; 
(and fo likewifo whqre the attack is made during the day-time in the 
highway, as there afliftance cannot readily be obtained.) Where, 
therefore, 4 perfon thus flays another, the blood of the (lain is of no 
account. 
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If a lutjatic draw a fword upon a perfon, and the perfon flay him, 
the fine of bI(X)d is due from his property, and does not fall upon his 
Ak'tlas, Shqfei maintains that nothing whatever is incurred in this 
inftance. — In the fame manner alfo, if an infant ’draw a fword and 
make an attack upon a perfon,— >or if an animal attack any one, and 
the perfon fo attacked flay the infant, or the animal, a fine is due on 
account of the infant, or the value on account of the animal, 'accord- 
ing to Haneefot but not according to Shefe'i. The arguments of Sha- 
fe'i upon this point are twofold. First,' as the perfon attacked flew 
the infant or lunatic in felf-iefence^ they are therefore accounted the 
fame.as a fane perfon or an adult. SecoiIdly, the perfon attacked 
flew the infant or lunatic becaufe of their aft furnifhing him with a 
reaibu for fo doing. He is therefore in the fame predicament with a 
perfon afting under compuifion in other words, if a perfon threaten 
another, by faying to him, ** kill me, or I will kill you^** and the 
perfon thus threatened perceive that if be do not kill the othdr he will 
himfelf be flain, and accordingly kill him [the compeller,] nothing 
whatever is incurred and fb here likewife. The argument dl Ha^ 
neefa is, t^t the flayer has in this inflance killed a perfori of perpetu- 
ally proteftedrUood, or has deflroyed a property [the animal] pro- 
tefted in right of the proprietor. Now the aft of an animal is not of 
of a nature to do away its proteftion; ndther can an infant, by any 
aft, forfeit the proteftion of his blood, notwithflanding it be purely 
on behalf of his own right, inflmts not being capable of difHnguifhing 
between right and wrong;— (whence it is that an infent guilty of wil- 
ful murder is not liable to .be put to death ;)— in oppofltion to an 
adult, or one of found underfhuiding, as thofe are capable of fo dif- 
tinguifhing. Still, however, retaliation is not incurred by the flaying 
of the infant or lunatiq; becaufe, in the cafe ip queftioii, areafon 
exifts for their blood being out of proteftion,— namely, the rqiulfion 
of evil. A perfon attacked by them, therefore, is allowed to flay 
them, under a condition of ref^nfil^ty, in the flune manneg as a 

perfon 
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perfon who eats the provilions of another in a time of famine is 
refponfible for the Value ;--and the fine of blood is accordingly due. 


If a perfon draw a fword upoa another, and ftrike him, and then Retaliation is 
go away, and the perfon ftruck, or any other,' afterwards kill this 
perfon, l\e is liable to retaliatioa. This is where the ftriker retires 
in fuch a way as Indicates that he will not ftrike again ; for as, upon 
his fo retiring, he no longer continues an aflailant, and the proteftion tack upon an. 
of his blood (which hs^ been forfoted by the aflault) reverts, rctalia- ”***^* 
tion is confequently incurred by killing. hipn> 

If a perfon come in the night to a ftranger, and carry ofFhis goods a thief may 
by theft, and the owner of the goods follow and flay him, nothing it, 
whatever is incurred,, the prophet having find, “ re may kill in pre- 
fervatm tf your property!* It is to be obferv^, however, that mlity.** ^ 
this is only where the owner cannot recover his property but by kilh 
ing the thief ; for if he know that upon his calling out the thief 
would relinquilh the goods, and he notwithftanding ncglefl calling 
out, and flay him, retaliation is incurred tqpon him, foice he in this 
c^e flays the perfon uurighteoufly. 




CHAP. 
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C H A"P; i Ife' 

Of Retaliatioo in' I(lattefe'' j^brt "of liife. ' 


Retnliation is a peirfori wilfully 'ftf ike off the hand of ati6thef at the Wrifti hia 
iian?*'* hand « to he ftruc^ off in fetiim, nott^ithftandinj it’ Whi^'than 
the hand of the other; becaufe the word of God (in ^he Koran) 
“ &jrj, ‘‘ .Tireas IS RBT AVIATION jN CAS«.oF>woin«Ds;”-^nd 
alfot .beGau&« aa the point upon; <wbi<^'retaliatioa' tarns as m perfiiSt, 
equalityLt it is therefore t&he infii^edin everycafe where an attention 
tofuch equality ia pofiifale; and as ^is is poffibte in the ca& of ftrik* 
ing off the hand Bt the wrift» it is therefore. inourted in that iafbnce< 
No regard, tnoreoirer, is paid tojthe fiaev^of ..the itand ; becaufe there 
is no differehee ii^ the.ufe or advantngft«f.t>han^ according as it mxf 
be Jarge oc inuM. fi.w • -ir 

r .1 • . • . ' • 


or foot 
(ihuck off at 
the jointO an 
car, a nofe. 


If a perfon ffrike off the foot of another at the ankle, or cqt off 
the mfe ox ear ofauothef, retaliation is to be inflided upon him in re- 
turn, fince in fuch cafes it is poffible to attend to equality, as thofe are 
all diffind members. 


or an tye (if If a perfon ftlike another on the ^e, fo as to force the member, 
veflds, out of the focket, . there is no retaliation in this cafe, 
it bang impoffiUe to p^erve a perfeft equality in gidra^iog an eye. 
If, on the contrary, the eye remain in its place, but the ^ulty of 
. Teeing be deftroyed, retaliation is to be inflidlied, as in this cafe equa* 
lity may be ^tended to by extingutfhing the fight of the offender*s 
4:orrcfponding eye with a hot iron. 

If 



, Chap. UL the' P E R»S Q N. 

. & perfoo Rrike oufetbe teeth of another, he [the ftriker] incurs 

fetailttion, although his tecth.Riould be larger ; . becaofe the Jize of 
the teeth occaiions no diiTeisence of advantage in the ufe of them ; and 
the neceiSty .of retaliation, in fuch a cafe, is moreover fopported by a 
textfof the Koxan, where God has feid, f * Exact a tootjb for a 

** TibOXH*^* 

* 

RfiTAnPATioM is'not' to be inftifted in the cafe of breaking any 
bones except the teMb; becaufe it is impOflUJe to obferve an equedity 
in other fiwfturesr,. iiiice, if retaliation were exacted dn fhch cafes, 
it is ko be ajp|i«eheitded dMtt k might be inflifeed to a degree greater or 
lefs thw the e^SracCi—lt is otherwife in^the cafe-of teetB\ for if thofe 
be retaliation snay be *infli&ed by jf/wg*, or if they be ftruck 

tttttt by#xtra£tingwithaninfenitiMiit;'i ■ » ' 

, ■j.t. ■ 

OxIhiNCBs which do not affed life are of ttvo tfdbtiptious I'Amd, 
or •mlfuh, and KhotOy or by mfadventure \ — and the semblance of 
wifttl (which, in offences afffedting life, we term docs . 

not here find any placet^ beeanfe^e ihferumeht ufed in taking life is 
the criterion. by which the offence is. determined to Imount to man- 
Jiaughtery death being different according to the inffrument ufcd in 
producing it; but a deffrufitioa of any thing fhort of life (that is, of 
member) is not different with rdetion to the difference in theinffru- 
ment^ as has^been-already obferved.: 

i" J . 

There is no retaliation, iti offences fhort life, between a man 
and a woman, a free perfon and a Have, or one flave «nd another 
ilave. Sbtfn maintains that retaliation holds in all thefe cafes, — ex- 
cept where a firee^nfffikes off the limb .Ofii.&ve, in which inffance 
the lunb ofthe frMoaan is notferuck'offi‘>—for.as (according to him) 
retaliation for parts of the body is a dependant of retaliation for the 
ferfoHy (the parts of the body being, dependants of the ^hole man,) 
0 it 
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and alfo for 
tllC tmh: 


but not for 
fraQwriu 


OfFcncesfliort 
of life are 
either nAtilfui, 
or by 
vinturti 


and do not 
induce reta- 
liation be- 
tween a man 
and a wmanf 
a free perfon 
and a Jlave^ 
or ene flave 
and amthtt : 
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it fiaUDW$ that where (agreeably t^htt hnefs) h^Us ^ the 

iHalfo holds fcf the |»tta of tM*|Nlr?*iw^i^ 
gument of our doA(^ is,- that' the 

pn^y: aow»;ia sA nuttir* of by 

any digerencQ. in l^i^ylue j Md-thte d i ft 
the prefeat LAWOfhimteMltO tN^of 

iu dideren^rfaiiit, at a dtiFereut r»te« ii3ii^l%hnb fbr ftrttihg off 
the hai^^ a jtfimm 4^ infttiiec) at di^y^: aioih' Inlf ihe ^e 

is a mtve of ^^s.) tM ohforvwce 

of thatfqw|li(»,^pi^ rataliiliiiona'rt ,h it 

^hnya it he inSi^ed.' It is to be oblgKi^i however, 

that the iiMiqmy ^ tnm and a wonoan, 

dec.) is ,no obfefhioa to rrtsljfHi|i|jj^ the perfi>t^ wath arefpea to 
them* becaufe the(4|e^ the.ijj(S^^^ia not held in 

the lame light mth v 

ft Ltm^ iUl^ail^TW'fbr parts of thedilMly holds between a Mujfklman 
^,Jmm anidds#4^#hiaChh«ag.upmane^ttaih^withmrpedt^^ 
taiab^ oflSmctaiaquefthwC ■•. 


lUtaliation Ii 
aoc inlliAed 
whereaAnpr 


' Ir a'fipnfhqilflirilte the hand of another above the wiift-joint,— 
or pve him a Jtak In any part, which aftei^ards heals, there is no 
retaliation; becaule here it is impoffible to obfervff equaKty^ fince 
in the fomnr caTe'bones are broken, and in the latter it is likely that 
if.retaliatkai irere inhifted .the nfibnder might a ftab being fro- 
-^pKndy in ys rsb i ef 


If the cor* 
refponduiff 
jBcmber m 


ft a perfbnforp^lpllc*, or havihg lends, ftrike off the 

hand of a found pet^^ he who is tlntt difinembered has it at his 


* Aidb. auanii^ apeifiNi Sflidcdwithajslfy i/g-thtimit, 

« 


optioo 
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option eitiier^.1^t)ii^'the idcifedive hand! (and nior(,). or to 

take the con^letei&tF for hia 'o'rtni hand ; for aa**’ in this ioftaUce, he 
caiH)ot"jp<|$^^ c^in his pi^eife righti he muft*Ui&^bn| be^fotieeira- 
rily; (font^t ^to hke fiimethiag lefs, or to accept of’ k^ ihtiftitute, 
nathdjjl*',' thedine;— in the £1100 manner as whbtiC t^perAik^deftroys 
the property of another,.. of the dafs of (imilars, hut the fpedciS of 
which is no longer tabe found, exbe^ what i^ decayed *,<~in '^hich 
cafe the proprietor of the de/lroyed article has -it in his 9ptioo eithdt 
to take the decayed fimilar, px the value of what he has loft? Thus, 
in the cafe in queftbn, the diiinembered perfon Inwy either take the 
defedive hand.d’ the offender,, or a fine for his own hand;— and as', 
upon his llriking off* the defed:ive hand, it is evident that he is content 
therewith, his right to anything .elfe then fails,' in me fame manner 
as where a decayed fimilar is accepted in lieu (^j|n »/!rdecaycd fimilan 
If, in this cafe, the hand of the offender mortify and drop off, or be 
unlawfully ftruck off, before the perfou whom he had difraembered 
has made his choice of fine or difinemberment as above^ be is. not then 
entitled to any thing, according to our doctors ;'~*becaufe his appointed 
right was retaliation, which cannot now be obtdned, from ^e cir* 
cumftance of its fubjeft no longer exifting; and as the [fide] 

could not be due, or obligatory, but from being cbofen^in preference 
before the cutting or dropping off of the hand, and the choice has not 
been made, hi|^ght coufequently &ils, and - entirely drops. It is 
otherwife where a perfon, having defective hands, ftrikesolF the hand 
of another, and then has his own defe^ive' hand ffruck off* for theft, 
or in retaliation ; for in this cafe he muft pay the ifine for a perfe^ 
hand, fiuce here, as his hand has been loff; in fatisfadion of a rights 
it ffill (as it were)^pauns, and heoppofes tl;^|«taliation. 


* As in tlie cafe of a petfdn deftroytng any kind of fhut towards the clofe of 
the feafon. ' 
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the maimer 
be defective, 
ftill nothing 
more is due 
then that^ or 


and if fuch 
member be 
(in the mean 
time) lolip 
flothingarhat- 
ever it due. 
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retaliiition 

for 

or ihe pints I 


or for any 
privation, the 
extent of 
which cannot 
be precifelv 
afeertained. 
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There is no retaliation for the tongue, or the virile member. — . 
It is r.ccordcd, from ^boo Toofa^\ that if either have been cut from 
the root, retaliation is due, as an obfervauce of equality is then prac- 
ticable. The argument of our doftors is that, as the yard of a man 
is ibmetiraes in a JkccidzuA fometim^ m a turgid ftate, it is impof- 
lible to pay a ftrift regard to equality in cutting it oft' except where 
the nut only is to be feparated at the glans^ in w'hich cafe the f^t for 
cutting is precifely afeeftained^ 

If a part of the nut of a many's 3 rard be ftruck off, there is no 
retaliation, as it is impoftible to take off that precifc quantity. — 
It is otherwile with refpeft to the ear \ — ^for where cither the 
whole ear, or a part, is ftruck off, retaliation is incurred, as the 
car is not occafionsAly flaccid and turgid, but of certain afeertain- 
able dimenftons, — whence it is poflible to obferve cquaBty in this 
inftancc. 

If a man cut off the whole of another’s Up, retaliation is in- 
fliSed upon him, becaufe here an obfervance of equality is practicable. 
It is otherwife where a part only of the lip is cut off*, as in that 
inftance equality cannot well be obferved. 


' SECTION. 



When the heirs of a murdered perfon enter into a compofition 
with the murderer fur a certain fum, retaliation is remitted, and the 
fum, agreed for is due, to whatever amount } becaufe God has faid, 
in the Koran, “ Where the heir oe the murdered person 
“ IS offered any think, by way of composition, out of 

“ THE PROPERTY OF THE MURDERER, EET HIM TAKE IT — 
and alfo becaufc the prophet has faid, “ ‘the heir g/” the murdered per- 
“ fon is at liberty either to take retaliaiiotty or a fine with the murderer s 
“ confent.*^ As, moreover, retaliation is a righlof the heirs, which 
they are at liberty to remit entirely by a free pardon, it follows 
that they may alfo remit it for a return, fince their fo doing is ad- 
vantageous to them, and life to the murderer. It is therefore lawful, 
with the confent of the avenger of blood and the murderer; — and it is 
the fame whether the fum be great or fmall ; for as the law docs 
not fpecify any particular amount, it is confequently left to the 
parties, in the fame manner as the cbnliderations for Khoola or 
Kitabat, 

If the murderer enter into a compofition with the heirs of the 
perfon murdered, without any mention being made of a prompt or 
difiant payment, the fum agreed upon mufi; be paid down; becaufe 
this fum is made obligatory by a contradt; and the original rule, in 
fuch contradls, is a, prompt^ not a diftant payment ; — in the fame 
manner as holds .in the cafes of dower ^ and the price of property, it 
is otherwife with refpedt to the Deyit, or fine of blood, that not being 
impofed by a contrail^ but particularly appointed, and its rate Hated, 
by an inilitutc of the law. 

O q 2 If' 


Retail rtl'An 
may be com 
muted for a 
fum of' 
nioucy« 


payable on 
the fpot, if t 
term of credit 
be not Aipu- 
luted. 
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* 

In acompo- If a freeman and a Have together murder any peribn, and the 
mmdcfr freeman and the flave’s matter afterwards defire fome man to com- 
^"cmccimT P®'*”** matter [with the deceafed’s heirs,] on behalf of both the 
hi.spro^rtion murdei'crs, for one thoufand Jirms, and he compound it accordingly, 
that ofa*** the whole is due from them (the matter and the other) in equal pro- 
/riiman. portions ; becaufe they are co-parties in the contrail of compolition ; 

and the thoufand in quettion is due as a fubttitute for retaliation ; and 
as both are equally liable to retaliation, the fubttitute for it mutt there- 
fore be paid by them in equal ftiares. 


Oneoflcvcral 
heirti com- 
pounding a 
murder, de- 
feats theright 
of the rcfl to 
retaliation,— 
and they get 
their fliares of 
the fine of 
blood. 


If one of the heirs of a murdered perfon pardon the offence, or 
enter into a compolition with the murderer for a fum of money op- 
poled to his lhare of retaliation, the right of all the heirs to retaliation 
ceafes, and they get, in either cafe, their refpeftive proportions of the 
fine of blood. — It is Here to be obferved, as a rule, that as retaliation 
is the right of a// the heirs, lb likewife is the fine of blood. Accord- 
ing to S/jq/ei and Md/ii the fine of blood is the right of all the heirs 
except a hulband or wife ; becaulc an heir is the fucccllbr (or, in 
other words, the fubttitute) of the deceafed in virtue of affinity^ and 
not of any fecondary caufe, fuch as marriage, which at death ceafes 
to exitt. 


Objection. — It would hence appear that a hulband and wife do 
not inherit of each other with refpeft to other property likewife, fince 
the caufe is terminated by the deceafe of either. ^ 

Repey.— -According to MdUk and Shefe'i^ the fine bf blood is not 
due until efter death : contrary tt> all other property, the right of the 
heirs being conne£led with the eftate of the deceafed in the com- 
mencement of his ficknefs, (wbende it is that the adls of a fick perfon 
do not hold good with relpefl to any thing beyond a third o(\i\% pro- 
perty,) and confirmed by his demife; and accordingly, his ettate goes 
among the whole of his heirs, without any exception. It is otherwife 
with a fne^ of blood \ for as that is not due until after death, and the 
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caufe * is terminated by the deceafc of the party, it follows tliat it 
cannot be inherited by the wife or hujband. 

—The arguments of our do£tors upon this point are twofold. — 
First, the prophet decreed to the wife of Ajheem Zeedbee an in- 
heritance in the fine impofed for the blood of her hufband. — 
Secondly, the fine is a right to which inheritance appertains, 
infomuch that if a perfon be flain, having two fons, and one of 
thofe fons afterwards die, leaving a fon, his heir, the fine is (hared 
between the (bn and the foil’s Ion. It is therefore e(labli(hed. on 
behalf of all the heirs indiferiminately ; and the efFe£t of marriage 
continues with refpe£t .to inheritance, after the demife of either of 
the parties. It is here proper to remark, that where one of the 
heirs grants a pardon, as above, the (hares due to the others are 
payable within three years, Z'^er maintains that payment mud 
• be made* within two years, in a cafe where the right of retalia- 
tion lies between two perfons, and one of them grants a pardon ; 
for here an half fine is due, whence this is the fame, as where 
a perfon (Irikes off the hand of another by miftake, • in which 
cafe an half fine is due-, payable within two years. The argu- 
ment of our dodtors is that the half here due is a proportion of 
the fine of blood ; and as the whole of a fine of blood is payable 
in three yeart', (b likewife is • any part ■ of it# The proportion 
due on account of a hand^ on the contrary, is the whole of tiie 
recompcnce for a hand, which is payable in two years ; and there- 
fore the analogy urged by Zffer in this particular is not admitted.— 
It is likewife proper to obferve that the proportions owing to the re- 
maining heirs,- (as here mentioned,) is due .from-the .property of the. 
murderer, the adk being in this cafe mlfuL 


* Meaning, 
marriage. 


the ground of inheritance between huftand and wife, namely, 

Ly 


p.nyable 
within three 
years : 
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■ 

If a mm miinbr two perfons, and the heirs of one of the mur- 
dered perlons grant a pardon, /till the right of retaliation remains on 
behalf of the heirs of the other murdered perfon ; becaufe in this cafe 
there arc nvo retaliations, each murder being a diftinft and feparatc 
acl:. — It is otherwife in the precediag example, for there one retalia- 
tion on]/ is incurred, one murder only having been committed. 

Ip a number of perfons unite in murdering a man, analogy fug- 
gcfls that one of them only is to be put to death in retaliation, as 
equality is indifpenfable in the inflifliou of retaliation, an4 between 
/M perfons .(for inftaiice) ando/te perfon there is no equality.— The 
whole arc, however, liable to fuffer death, analogy being in this in- 
flaiice abandoned for a more liberal conftru£tion of the law ; — bccaufe 
it is related that when., on a certain occarion, feven of the inhabi- 
tants of Lena * murdered a man, Onm decreed retaliation upon all , 
the feven, faying, If the vsImU people of Lena had aliiftcd in the 
“ murder. I (hould certainly have flain them <?//;” — and alfo, bc- 
caufe murder is ftill more likely to be committed by feveral than by 
one\ and retaliation has been ordained for the purpofe of deter- 
ment, and a warning to the vicious. — Each individual concerned 
is therefore as if he alone bad committed the aft ; and confequently 
equality is certified, and retaliation incurred, in order that the lives 
of. mankind may be in fecurity. 

If one man murder feveral perfons, and the heirs of all the mur- 
dered perfons appear together, the murderer is put to death on behalf 

of the whole, nor are the heirs entitled to any thing further If, 

alfo, one of the heirs only appear, the murderer is flain on behalf of 
him, and the .right of the others is confequently annulled.— 


* Pronounced) alfo, Lamh^ or Lanaa* It is a city plcafanUy fituated in the fouthern 
part of Arabia FtUx^ and about one hundred miles ealt of Mokha* 

maintains 
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maintains that the murderer is put to death' on betialf of the heir of 
the perfon firft murdered, and a fine of blood is due to the others ; 
and that, if all the heirs appear together, and it Iw not known which 
of the perfons was firft* murdered, the murderer is ilaia on behalf of 
the whole, and a fine of blood divided among all. — The reaibn he 
alledges is that, in the example here fuppofed, fcvcral murders arc 
committed by one man ; but one murder only is proved againfi: him*; 
and as between one murder and feveral murders there is no equality, 
he is therefore put to death on behalf of one perfon only, and a fine is 
due to the others.— The arguments of our doflors upon this point arc 
threefold. First, Each of the heirs of the feveral perfons murdered 
is here fuppofed, in fa£l, to execute retaliation upon the murderer 
completely and individually ; as in the preceding" example of fcvcral 
pcrlbns murdering one, — where each of the feveral murderers is as if 
he had alone committed the murder, otherwife retaliation could not 
be inflicted becaufc of inequality ; and lb likewife, in the cafe in quef- 
tion, as each of the heirs is as if he himfelf executed the rctaliatioti, 
equality is in this way eftablilhed. Second], y. There proceeds, 
from each heir, in this inftance, a wound, fufficient to difpatch the 
foul [of the murderer] ; and confequently the death [of the murder- 
er] is referred to each of them individually for it is a rule that 
whenever an effeft fprings from a variety of caufes, it muft neceflarily 
be referred to thofe caufes colleAively; and it then muft follow, 
either that a fart or the whok of the.efFe£l: is referred to each particu- 
lar caufc; and as the former is here impoflible (fince the difpatching 
of the foul from the body is a thing incapable of divifion, lb as to 
have any part of it in particular referred to any particular caufe) it is 
therefore determined that the whole effeft is reterred to each caufc 
individually. — ^Thirdly, retaliation has been inftituted with a view 
to the fccurity of mankind, under a precept which militates againft 

* Becaufe mu murder alone being fulEcient to convldt the criminal, none of the 
Others are adduced in judgment againil him. 
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it, the propliet having faid, “ Man is the chofcn vejfcl God 
” curfed is he <!Xiho defiroyeth the fame ; — and as this fccurity is ob- 
tained by putting the murderer to death, retaliation alone is there- 
fore fufheient, and confequ^tly no line is rdiquired. 

Retaliationjs WiiEN a perfon who had incurred retaliation dies, the right to 
the deTh of^ retaliation neceflarily ceafes*, as the fubjeft of it no longer remains. 

the murderer. ' ^ 

Tvvo men If two meii cut off the hand of one man, by both feizing a knife 

maimVthird and applying it to the joint, until the hand be feparated, retaliation 
lorctaiiation! inflicted on either of them, but they are relponfible for 

one half of the fine of blood ; becaufe the muldt for a hand is half the 
fine for the perfon ; and as they united in depriving the man of his 
, hand, the half of the fine of blood therefore falls upon each. — Shafei 
m.iintains that the offenders are each to be deprived of a hand ; be- 
caufe the hand is a dependant of the perfon ; and as, if two men kill 
one, retaliation is executed upon both, fo in the fame manner, in the 
cafe of a hand, as it is a dependant of the perfon, retaliation is exe- 
cuted upon both the offenders. — Befides, retaliation, whether for the 
perfon, or for parts of the body, has been ordained for the purpofe of 
determent.— Hence, whatever is eftablifhed with refpedt to the per- 
fan for the purpofe of determent, is likewife eftablifhed with refpeft 
to the parts of the body for the fame purpofe ; and as, in cafes con- 
cerning the perfon [life,] retaliation is inflided upon both the mur- 
derers where two men murder a third, fo likewife, in a cafe of d'.f- 
memberment, retaliation is infl idled upon both.— The arguments of 
our dodlors upon this point are twofold. First, each of the offend- 
ers, refpedively, has cut off a part of the hand, inafmuch as the am- 
putation has been effcdlcd by both, and the fubjcdl is capable of par- 

* Conrequently, no line is due, either from the murderer’s eftate, or from his Jiilas. 

tition. 
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tition. — A part of the amputation is therefore referred to one of the 
oilenders, and a part to the other ; and as there is no equality be- 
tween the amputation of a part of the hand, and the amputation of 
the vobale, there cannot, conlequentl^, be any retaliation. It is 
otherwife in cafes adeding the perfon ^fe,]‘ as the aft of dilpatching 
the foul from the body is incapable of partition. Secondly, in a 
murder committed by feveral peribns, (that is, where a number 
unite in murdering one,) it is mod: probable that no one will come 
to the adift .nee of the murdered ; whereas, in the cafe of two per- 
fons uniting to cut off the hand of a third, as there is neceflarily a 
confidcrable delay in the execution, it is mod: probable that the per- 
Ibn they dedgn to injure may obtain adiftance before they cfFeft their 
purpofe. — Herice between the cafe in queftion 'and a cafe adefting 
the perfon there is no analogy. , 

If a man ftrike off the right hands of two others, or the left a perfon 
hands bf two, and both appear againd: him, the right hand of the 
offender is cut off in the former inftance, or his left hand in the lat- •'i® 
ter, — and a moiety of the fine of blood is moreover exafted from him, and fine,— 
and divided equally between the parties ; — and ^ this whether the 
hands were llruck off, both at the fame time, or one after the other. 

— Shtfei maintains that in the latter inilance, the hand of the offender 
is ftruck off folely on behalf of him who was firft .deprived of his 
hand ; and that where both hands were ffruck off together, the par- 
ties draw lots, and the retaliation is then executed on behalf of him 
to whofe lot it falls.-— The argument of our doftors is that, as the 
difmembered parties are upon an equality with refpeft to the ground 
of their claim, (each having loft a hand,) they arc therefore upon an 
equal footing with refpeft to the effeSl allb, namely, the retaliation, 

—in the fame manner as two creditors are upon an equal footing in 
their claims upon the eftate of a deceafed perfon, notwithftand- 
VoL. IV. R r uig 
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ing the debt owing to one be of prior date to that owing to the 
other*. 

If 3 mnn firike off the ri^t hands of two-others, or the left hands 
of two, and only one of the parties appear, retaliation is executed on 
behalf of this one, and a moiety of the fine of blood is due to -the 
other; becaufc Ihe party prefent is entitled to take his right; and 
the right of the abfeat party is dubious, lince it is pofiible that, if 
prefent, he might either pardon the offence or decline proi'ecuting; 
and it is* not allowable to make any delay in rendering a certain right 
on account of one which is merely conjeiiurali — and as, upon the 
party prefent taking the retaliation, the fubjed on which the other 
party might execute it no longer remains, the fine is> the appointed 
right of the other, fince here the offender has loft his hand on ac- 
count of a right which lay againft him, and may therefore he laid to 
have obfruded the right of this one. 

If a Gave confefs a murder, he incurs retaliation. Ziffer main-. ‘ 
tains that the acknowledgment of a flave is not valid in this inftance; 
for as he, by fuch acknowledgment,; fets at nought the right of his 
mafter, it therefore cannot be admitted, any more than the acknow- 
ledgment of a (lave concerning property f. — The arguments of our 
doftors upon this point arc twofold. First, a flave, in confeffing 
a murder, is not liable to any fufpicion, fince fuch confeffion is effen- 
tially prejudicial to himfelf, as being produdtive of bis death. — Se- 
condly, a flave, with refpedl to his bloody continues in his original 

* The tranflator apprehends that little apology is necelTary for his here omitting the 
arguments advanced by &hafti in fupport of. bis doflrine, and the reafonings adduced by 
the Hamtfu doctors in reply to them, as they are much of the lame complexion with 
thofe which have been already recited. 

t A Have’s acknowledgment concerning property i$ not of any weight. See Vol, 
lil. p. 138. 

Gate 



ihe PERSON. 


IH. 


ibte of liberty, freedom -being the original ftate of mak,— whence it 
is that the acknowledgment of a mafter, inducing punilhment or 
retaliation upon his flave, is not admitted.-— With relpe<St to the ar- 
gument of Ziffer^ we obferye that the acknowledgment of murder, 
by a (lave, is prejudicial to himfelf p^thely\ but it is fo to his mal- 
ter only by mplkatum^ which is of no weight. 
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If a man wilfully (hoot an arrow at any perfon, and the arrow cafe of mur- 
pafs through that perfon, and then hit another, and they bpth die, 
retaliation is incurred on behalf of the former perfon, and a fine of cide united, 
blood on behalf of the latter, to he paid by the Akilas of the mur- 
derer ; — becaufe the jirji killing is murder % whereas the fecond is only 
homicide by mifadveniure ^ — in the fame manner as where a perfon 
(hoots at a deer, and his arrow hits a man. — An aft, moreover, is 
eftitnated according to the number of its effefts ; and hence it is pof- 
fible that the aft of the murderer, in (hooting the arrow, was wilful 
with refpeft to the one perfon, and inadvertent with rcipeft to the 
- other. 


SECTION. 


If a man ftrike off the hand of another by millake, and then (lay Cafes of 
him wilfully before he has recovered from the wound, — or, ftrike nited with 
off his hand wilfully, and then flay him by miftake before he has re- 
covered,— or, ftrike off his hand by miftake, and after the wound is 
healed flay him by miftake,— or, ftrike off his hand wilfully, and 
after the wound is healed (lay him wilfully,— he is profccutcd on 
. R r 2 both 
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both counts in all thefe cafes*.— The ground of this is that both the 
wounds muft be coaiidcred under one head, if it be poflible that the 
Jecond wound was merely a completion of the firjiy as (laying is moft 
frequently clFeded by fcveral fucceffive wounds ; for if each wound 
were coaiidcred feparately, one being regarded as mortal, and the 
other not, it would create a difficulty in the determination.— The 
fccond wound is therefore to be regarded merely as a completion of 
the fir(l, and both included under one, fentencey-^except where this 
conjundlion is impoffible, when each wound muft be confldered un> 
dcr a feparate head.— Now, in the four cafes here dated, this con- 
junction cannot be made; for, in the two firft cafes, the two aCts are 
fubJeCt to two difterent fentences, — and in the two others^ the fecond 
wound is not inflicted until after the' party has recovered from the 
firfiy a circumftance which prevents the one from having any con- 
nexion with the other. — If the (econd wound be inflicted before the 
firft is healed, and the aCls be both of the fame Ipecies, both being 
by miflaket they are refolved under one head, undifputedly, fince a 
conjunction is in this inftance poflible ; — and therefore one fine fuf- 
ficcs. — If, on the contrary, the offender firft ftrike off the hand wil- 
fully, and then, before the wound is healed, kill the perfon wilfully, 
the magiftrate may defire the heirs either firft to ftrike off the of- 
fender’s hand, and then to put him to death, — or to put him to death 
at once, without ftriking off his hand ; — in other words, the heirs 
have either of thefe modes in their choice, and the magiftrate alfo is 
at liberty to determine cither way. — ^This is according to Hatteefa . — 
The two diftiples maintain that the offender, in this inftance, can 
only be put to death, and is not to have his hand ftruck off befides; 
for here it is poflible to refolve both the wounds under one head,, both 

In the firjl of thefe cafes, therefore, the ofTender’s property is fubjcA to a fine for 
the hand, and he alfo fufFers retaliation for the murder ; in the fecond, he is fubjed to re> 
t.diation for the hand, and alfo to a fine for the homicide ; in the third, he is fubjeCt to a 
fine for the hand, and alfo to a fine for the homicide} and in the fourth he fufFers retafia- 
tioii, firft for the band, and then for the murder. 


the 
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the afts being of one Ipecies, namely vailful. The argument of Ha- 
neefa is that in this cafe a conjundion of both wounds under one 
head is impoflible ; becaulc the two a£ts are effentially diSerent, one 
being merely the difmemberment of a part of the body, whereas the 
other is a deprival of life. — Both, moreover, as being wilful^ are 
fubje£l to the fame rule, namely, retaliation ; and retaliation requires 
an equality with refpcft to the aft, which, in the cafe in quedion, 
cannot be obferved but by taking life for life, and a hand for a hand : 
but if both wounds be refolved under one head it is impoflible to pre- 
fervc equality, becaufe in that cafe the offender is only flain, with- 
out any retribution for the difmemberment. — Befides, the murder 
prevents any reference of the confequcnce to the difmemberment, 
infomuch that if the two afts were to proceed 'from two different 
perfons, retaliation would be due upon the murderer. — Tliel'e two 
offences are therefore fubjeft to the fame rule as the two between 
which a recovery intervenes *. 

If a perfon give another one hundred ftripcs [with a flick or 
rod,] and the perfon fo flruck recover from ninety of the ftripcs, fo 
as that no mark of them remains, and then die in confcquencc of the 
ten laft ftripes, one fine of blood is due becaufc, upon his recover- 
ing from ninety of the ftri])es, they arc' no longer of any confidcra- 
tion with refpeft to the fine, notwithftanding they ftill be fo evith 
refpeft to correftion; and hence, with refpeft to the fine, no more 
than ten ftripes remain to be confidered. — ^The fame rule obtains with 
refpeft to every wound which heals and leaves no mark, according to 
Haneefa. — ^boo Toofaf alledgcs that in fuch cafes a fine is due in pro- 
portion to the pain or trouble fuftained in other words, an eftimate 
muft be made of what is the adequate recompence for fo much trou- 
ble, and the refult gives the fine to be impofed. — Mohammed, on the 


• A long train of futile reafoning is here omitted, as being of no confequcnce what- 
ever to the fubjeA, nor tending to throw any new light upon it. 
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other hand, fays that nothing is due in fuch a cafe except the expences 
of the phyfician or furgeon. 


If a perfon give another one hundred feripes, and thereby cut 
him, ajxd the cuts heal, but leave fears, an Hakoomit Adit^ or 
award of equity, is due on account of fuch fears. — (An explanation 
of Hakoomit Adtl lhall be given in its proper place 

If a perfon ftrike off the hand of another, and the perfon fo dif- 
membered pardon the difmemberment, and afterwards die in confe- 
qucnce of it, a fine of blood is due,— ^from the offender’s property, 
if the offence was wilful, — or from his Akilas^ if it was by 'mif- 
adventure.— If, on the other hand, he pardon not only the dil- 
memberment, but alfo any confequence which may arife from it, and 
afterwards die of the wound, his pardon comprehends Ixjth life and 
difmembermnt ; — and then, if the offence was committed by miftake, 
the pardon is eftimated as from one third of the dcccafcd’s property f; 
but if it was committed wilfully, the pardon is in that cafe cllimated 
as from the whole of the property The realon of this is, that tlic 
decree in wilful murder is retaliation ; and as retaliation is not pro- 
perty, the right of the heirs is not conneded with it before the dc- 
mife of the wounded perfon, wherefore the pardon and remiffiou are 
valid on his part, and are confequently eftimated as from the whole 
of his property. Manflaughter, on the contrary, is fubjc<£l to the 
law of property ; and as the right of the heirs is connefled with the 
dying perfon’s property, the remiffion, therefore, in fuch cafe, is 
eftimated as from the third of the property ; bccaufe it is a gift of the 
fine ; and the gift of a dying perfon takes effe<ft in one third ; and as 
tills is a bequeft to the Akilas of the jnurdercr, not to the murderer 


• In the next following book, treating of Fines. 

t 1 hat isf to &jr, it has cfFc-a in remitting one third of the fine ; but fails with refpea 
to the other two thirds, which therefore ftill remain due, notwithftanding the pardon. 

L In other words, it has cffeA in a complete remilfionof the fine. 


himfelf, 
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himfelf*, it is confequently valid. — This is according to — 

The two difciples maintain that pardon for the dilmembermcnt ex- 
tends allb to life ; — (and the fame difference of opinion obtains where 
a perfon pardons another for giving him a cut, of which he afterw.irds 
dies.) Their argument is, that the pardon of the difmemberment is 
alfo a pardon of its efFedt, which muft be one of two things, namely, 
the lofs of a hand in cirl'c of a cure, or /Ae lofs of life in cafe the wound 
prove fatal. A pardon of difmemberment, therefore, is alio a pardon 
of one of thele eftedts, whichever it may happen to prove. Another 
argument is, that the term difmemberment extends both to a mortal 
wound, and alfo to one not mortal; and therefore a pardon of dfmem- 
berment is a pardon cither way ; this being the fame as a pardon of an 
offence', — in other words, if the wounded perfon were to fay, “ I par- 
“ don this offence f a pardon is eRablilhed in both ways, the term 
offence comprehending mortal wounds and allb wounds not mor- 
tal. The argument of Haneefa is, tliat here a caufc of rclponli- 
bility is eftablilhed in the death of a perfon whofe blood was in a con- 
tinual ftate of value and proteftion; and to this the pardon does not 
exprcfsly extend, bccaufc it was granted w'ith refpeft to the difmem- 
bsrment, which is different from the death ; and in confcqucnce of the 
wound proving mortal it becomes evident that the aft vs'as in reality 
murder; and with that alfo the right of the murdered perfon is con- 
nefted ; and as no pardon was granted with refpeft to that, a decree 
of refponfibility for it iffucs. Analogy would fuggeft that retaliation 
is incurred for it, as being a •wilful murder : . but on a more favourable 
conftruftion of the law a fine only is due, as in confequcnce of for- 
giving the difmemberment a demur is engendered, and retaliation is 
repelled by any demur. In reply, moreover, to the arguments of the 

« 

* The reafon of this diftin^ion is, that anybequeft by a murdered perfon on behalf of 
his murderer is null. — The pardon is here confidered in the light of a hequeft ; for as the fine 
for his hand virtually belongs to the difmembered perfon from the inilantof the a£t, his re- 
miiTion of iy s, in efFed, a htquefi of it to the Ak\k% of the offender. 
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two difciplos it is anfwcred, that the confequence [death] is murder 
from the beginning, and not merely one defeription of efFea producal 
by difnicmbcrmcnt ; and therefore a pardon of the difmeniberment is 
not a pardon of the murder. It is otherwife in the pardon of an of- 
fence, as the term offence comprehends both murder and maiming. It 
is alii) otherwife in the pardon of a cut, and of every confequence 
iv/tich may arije from it, fince in this calc the pardon is exprefsiy ex* 
tended to death itfelf. 

If a woman ftrike off the hand of a man, and marry him, as a 
recompcnce, and he afterwards die of the wound, the woman is en- 
titled to her proper dower, and a fine of blood is due — from the 
Akdas if her otlencc was involuntary, and from herfelf if it was 
wilful ; becaufe, according to Haneefa, a forgivenefs of the difmem- 
berment is not a forgivenefs of the confequence, and therefore her 
marrying him in recompence for the difmemberraent merely implies 
a pardon of the difmemberment itfelf, but not of any effed which 
may rcfult from it. Hence fhe is ftill liable to the fine of blood in 
cafe the man die. It is here to be obferved that if the difmemberment 
have been wilful, the marriage on account of fuch difmemberment is 
a marriage in lieu of retaliation ; and as retaliation, not being pro- 
perty, is incapable of conftituting a dower, the woman is Aill entitled 
to her proper dower. A dower being therefore due to the woman, 
and a 'fine owing yrom her, there is a mutual liquidation in cafe both 
be of an equal amount ; or if the fine be more than the dower, the 
woman is to pay the difference to her hufband’s heirs ; or if it be kfs, 
the heirs muA pay her the difierence. If, on the contrary, the dif> 
memberment have been accidentai, the marriage is in lieu of a muld 
for the hand; but as, upon the difmemberment proving fiital, it is 
afeertained that no fine is due for the hand, it follows that the fpeci- 
fic fum which ftood for the dower no longer exiAs, and confequently 
that a proper dower is due;— in the lame manner as where a woman 
marries a man “ for what is in bis -and it prove tl^ he had 

nothing 
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nothing in his hand,— -in which cafe a proper dower is due, and fo here 
likcwife. In this laft inftance, moreover, there is no mutual liquida- 
tion of the dower by the fine of blood [due in confequence of the 
hufband’s deccafe ;] becaufe, as the offence was not wilful, but by 
mifadventure, the fine falls not upon the woman, but upon her Akilas, 
— whereas the dower is the right of the woman herfelf ; and there can 
be no mutual liquidation unlefs each party owe fomething to the 
other. 

If, in the example above ftated, the man marry the woman “ as 
“ a fatisfadlion for the difmemberment, and every confequence which 
“ may refult from it," or “‘as a fatisfaflion for the offence f and he 
afterwards .die of the wound, the woman is eiHitled to her proper 
dower if the difmemberment was wilful ; becaufe, in this cafe, fhe 
married in lieu of retaliation; and retaliation, not being property, is 
incapable of conftituting a dower; — in the fame manner as where a 
woman marries for wine or a hog\—\\\ which cafe, thole articles not 
being property, Ihe is entitled to her proper dower;— and fo here 
likewife. In this inftance, moreover, the retaliation is completely 
remitted, and nothing remains due from the woman [in lieu of it ;] 
for upon the man conftituting retaliation the dower, he becomes con- 
tent that it (Iiould be remitted on behalf of the fame. The original 
retaliation, therefore, ceafes, in the lame manner as where a perlbn 
remits retaliation on the condition of its being converted into property; 
and no fine is due (in confequence of the dcceafe of the wounded 
perfon,) becaufe the offence was wilful*. If, on the contrary, the 
difmemberment was accidental, the fine of blood is in that cafe con- 
fidered as the woman’s dower, and a proportion of it adequate to her 
proper dower is remitted from her Akilas, and the remainder is re- 


* In confequence of the offence being vnlful, the fine for it would be due from the 
woman herfelf, and not from her Akiku, 

Vot. IV- S f garded 
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garded as a bequeji to them* ; for here the marriage in recompence of 
the difmemberment is- a marriage in lieu of the confequenty namely, 
the fne; and as the fine, being itfclf property, is capable of confti- 
tuting a dower, it ia the dower accordingly; — but this only in the 
proportion of the woman’s proper dower. With relpedt to the re- 
mainder, it is confidered as a bequeft to the woman’s Aldlas^ which 
they are competent to benefit by, as not having been themfelves con- 
cerned in the bloodlhed. If, therefore, the amount do not exceed 
one third of the deceafed’s property, the tuhok is remitted to them; 
or,, if it exceed, they have to pay the difference to the heirs 

I; Zeyd wilfully ftrike off the hand of Khaltdy and fufier retalia- 
tion, and Kbilid afterwards die in confequence of the lofs of his hand, 
Z^d is ftill liable to be put to death in retaliation, as he then appears 
to have murdered KhMidy who is. confequently entitled to retaliation 
for the perftm. The heirs of Khdlidy therefore, may put Zeyd to 
death, as the right of Kbdlid to retaliation for the perfon is not done 
away by the difmemberment of the ofiender ;— in the fame manner as 
where a man, being entitled to execute upon another retaliation. for 
tile perfon, takes a limb from that other ; — ^in which cafe his right to 
retaliation for the perfon is not annihilated ; nor is any thing due for 
the Hmby as the whole perfon was forfeited, and the limb was only a 
part of it; and fo likewife in the prefent iiiftance. Aboo Tooff 

* Thvreafonof this diftin£tion<'h that, in tfndSmW offences, the fine falls upon die 
Mtbuy not upon dw whereas, in die cafe of offences, the fine being al- 

ways confidered as a corapromife for retaliatbn, fidlt upon the offender alone, the J^hs 
having no concern in k. 

t To underftand the'|dirBredogy which runs tbroitgh this and the preceding exam^e, 
it is neceifiuy to recolleS that a dower, like any other confideration, may be underftood 
cither by an aOugl peymtot of fomething tothe woman, or by the remiffion (on the part of 
the hufband) of fomething owing firom the woman.M.When, therefore,- we lay, <* the fine 
“ conftitutes die dower,!* or « rtUtSotitn confiitutca the dower,” nothing more is meant’ 
than that the woman marries the man in confidtratien of tfa^ being lei&itted to her.- 

alleges 
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alleges that upon cutting off the offender’s hand, the right to any 
further retaliation ceafes, as the retaliation being executed in that 
manner, the offender is difeharged from all further confequenecs, 'I'o 
this, however, it may be replied that the hand of the oflender was 
llruck off only under the idea of that being the foie right ; and that 
therefore the oflfcnder is not difeharged from retaliation for the blood- 
Jlitd, as the death of the wounded pcrlbn had not then taken 
place. 

If the heir of a murdered perfon cut off the hand of the murderer. An hrir err- 
and remit any farther retaliation, either before or after the decree of atTon® ”r 
the magiflrate, authorizing the fame, he [the heir] owes a fine for by 

the hand, according toHaneefa. The two difeiples, on the contrary, without 'au- 
maintain that nothing whatever is due; becaufe here the heir of the 
murdered perfon has taken what was his right, and confequently is 
not required to make any atonement ; for he is entitled to deflroy the 
perfon of the murderer in toto ; and as a litiA is merely a dependant of 
the perfoHy it follows that he is entitled to deftroy any particular limb. 

He is therefore not required to make any atonement whatever,-— 
whether the difmembered murderer psurdon him or otherwife,— or, 
the wound prove fatal or otherwife, ->or, he firft flrike off the hand and 
then take the life, either before or after the wound is healed;— this 
cafe being analogous to one where, retaliation for the hand being due, 
the perfon who is to exadt it firft ftrikes off the fingers of the offender’s 
hand, and then remits the retaliation upon the hand,— in which cafe 
he is not refponfible for the fingers. The argument of our doctors is 
tflat in this inftance the heir has taken what was not his right; for 
kiiling was his right, not A fine is therefore due for 

the hand of the murderer thus unjuftiy fhruck off Analogy, indeed, 
would fuggeft that the murderer's h«r is here entitled to exaft retali- 
ation for the handv—tbat, however, is renutted becaufe of a doubt ; 
for it was lawful for him to ftrike off the murderer’s hand as a de- 
pendant of his perfon. Retaliation, therefore, being thus remitted, 

S f a the 
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the fine is dae:—a//er, however the murderer recovering from the 
wound, and not before', for it is polfible that the wound may prove 
mortal, in wliich cafe the murderer’s heir is entitled to take his 
right *. 

In rctaiinfioti jp a perfoii Ijc entitled to retaliation upon another with refpeft to 
a finTraSl’, any part of the body, and ftrike off that part accordingly, and the 
perfon upon whom retaliation is thus executed die in coufequence, the 
perfon in queftion is liable for a fine of blood, according to Haneefa. 
The twodifciples allege that he is not in any refpeft refponfible, fince 
he has only taken what was his right, and it is impoffible to reftriit 
difmemberment to the condition of fifety,—’{\i\ other words, to re- 
quire that it be executed fo as not to endanger the perfon who fuifers 
difmemberment,) for if fuch were the cafe, retaliation would be alto- 
gether prevented, it being impoffible always to avoid its proving fatal. 
The perfon in queftion, therefore, ftands in the fame predicament 
with an Irndm, a cupper, or a pblebotmtft ', — in other words, if an 
Imdm execute retaliation by cutting off a limb, or a cupper apply his 
cupping-horn, or a phlebotomiA ufe his lancet, by defire of a patient, 
and the wound fo occafioned prove fatal, ftill no fine is due; and fo 
here likewife. The argument of Hone fa is that the perfon in quef- 
tion has (lain another wrongfully; becaufe his right was to difmember, 
not to kill, but here he has killed. Now, fuch being the cafe, ana- 
logy would fuggeft that retaliation is incurred by him, as having wil- 
fully and without right flain another. Retaliation, however, is re- 
mitted in this inftance, becaufe of the doubt which here exifis; for 
the perfon, in- cutting off the limb, ^ not intend to deftroy life, but 
merely to take his right. A fine, therefore, is due from him. It is 
other wife with refpeft to the Im&m, the cupper, or the phlebotomifl, 
for all thefe ad upon authority,-— the Im&m, in virtue of his office, 

* The reply to tbe arguments of die two difciples is omitted in die tranflation, as 
being, for die moil part, merely a repetition of what had gone before. 

which 
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which requires him to perform fuch afts'for the good government of 
the people,— 'and the cupper or phlebotomiA, in virtue of orders from 
and agreement with the perlbn upon whom they perform their opera- 
tions. It is to be obferved, moreover, that the performance of any 
thing ftridly incumbent is not rellrifled to the delcription of frfety ^ — 
fuch, for inftance, as the (hooting of an arrow at an enemy : — but in 
the cafe in queftion there is nothing ftriftly incumbent ; — nay, forgivc- 
iiefs is rather commendable, God having faid, “ If ye remit re- 
“ TALIATION, IT IS A KINDNESS.*’ The taking retaliation for the 
hand^ therefore, is a matter of indifference, in the fame manner as 
hunting gamej and coafequently is reftridied to the condition of 
fafety. 


C H A P. IV. 

Of Evidence in Cafes of Murder 

If a perfon be flain, and leave two Ions, one prefent 'f*, and another Evideace to 
abfent, and he who is prefent eftablifh evidence to the fa£b, and the ^"eftTbHihed 
other afterwards appear, it is in this cafe requifite that /je alfb eftablifh ^ 

evidence to the fed, according to Hane^a. The two difciples, on 'J*^**'* 
the contrary, maintain that there is no occafion for this. If, how- other? 

♦ The term is here to be w \ * ’ ’ general fenfei including every fpecics of 

homicide. 

t In the city, or the court of the Khii% 

ever. 
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«ver, the perfon was flaiii by mfodventuret there is in that cafe no 
occalion for a fecond eflablifhment of evidence, according to all our 
doftors, any more than in the cafe of proving a dd)t due to the dc- 
ceafed. The argument of the two dlfciples, in the point where they 
differ from Haneefa^ is, t^at retaliation is eftablifhcd tp the heirs in 
the rmnnsr of zn inheritance ', — ^in other words, the right toretalia* 
tion is hrfl eftablifhed in the anceftor *, and then devolves to his heirs, 
in the fame manner as a debt; for as retaliation is a re(M>ution for the 
perfon •)*, the right to it therefore refts with him to whom the perfon 
belongs, namely, the murdered perfon, in the fame manner as the 
fne^ which belongs to the murdered in virtue of his right to retalia> 
tion ; whence it is that if the retaliation be converted into a property ^ 
by the heirs compounding it for a fum of money, fuch property is 
confidcred as belonging to the murdered, infomuch that his debts may 
be difcharged therewith, and his bequefl alfb holds with refpeA to it ; 
and likewife, that retaliation is entirely remitted by the deceafed 
having forgiven the offence after he was wounded. Any one of the 
heirs, therefore, is profecutor on behalf of the others. The argu- 
ment of Haneefa is that retaliation is eftablifhed to the heirs merely by 
fubfitution^ and not as an inheritance. Now by fubftitution is here to 
be underflood one perfon flanding in the place of another in perform- 
ing that other’s aA. Thus, in a cafe of bloodfhed, where it has been 
wrongfully committed, the perfon flain is entitled to do the fame by 
the flayer : but as he is incapacitated from this by death, his heirs are 
his fubflitutes for the execution of it \—-not that he has any property 
in that ad, which afterwards devolves to his heirs, — for retaliation is 
not eftablifhed until after the deceafe of the murdered perfon, and a 
defund is incapable of having any property in retaliation, as it is an 

* Arab.>.^^ 3 tiffv;,mfeanu)g die per^firomWlXm inheritance (See note in 

Vol. II. p. 705.) ' 

f Anb. Zdb sMMiog Ae •• conned wiA tte'fbul. (See note in 

P* *7^.) 
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oBf and it is itnpoflible tKat any adt fhould proceed from the dead.~- 
The deceaied, therefore, has no property in the retaliation. It is 
otherwife with refpedl to debts, or the fine of blood, as thele are pro- 
perty, and a defundt is capable of being a proprietor; — as wliere, for 
inftance, a game-catcher lays his fiiarcs, and then dies, and game is 
found in the fliares after his deceafe,— in which cafe the game-catcher 
is conlidered as proprietor of the fame. Retaliation, therefore, being 
cftablifhed by fubjlitution^ and not as an inheritance^ no one of the 
heirs can be litigant for the others ; — and as the others Aand in need 
of again eftablifhing their evidence, the abfent heir will therefore 
be required, on making his appearance, to eflablifh evidence on 
his part. 

If a murderer adduce evidence to prove, againft the prefent heir, 
that the abfent heir has remitted the retaliation, in this cafe the pre- 
fent heir is litigant, and the evidence thus adduced by the murderer 
being credited, the right of retaliation ceafes accordingly. The mur- 
derer, moreover, is not in this cafe under any necefiity of producing 
his evidence again upon the abfent heir appearing; for his pka here is 
that ** the right of the prefent heir to retaliation has been commuted 
“ into a right to property — a pka which cannot be fubftantiated 
but by proving the remiffion on the part of the abfentee. In fine, 
the plea of the defendant is here founded on the plea of the abfentec’s 
remiffion ; and as, in all fuch cafes, the party prefent is litigant for 
the abfentee, the prefent heir is therefore litigant for the abfent heir 
in this inflance. 

If a flave held in partnerfhip between two men be murdered, one 
'of the owners being prefent, and the other .abfent, and the prefent 
owner adduce evidence againfl the murderer, in this cafe, upon the 
abfentee appearing, he alib is required to adduce evidence. If, alfo, 
the murderer adduce evidence to prove that the abfentee has remitted 
the retaliation, in this cafe the owner prefent is litigant, and the 
3 murderer 
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murderer is therefore under no neceflity of again adducing evidence 
upon the abfcntec appearing, for the rcafons ftated in the preceding 
examples. 


Rule in cifc 
cif two p'^ekHt 
hfirs bearing 
tcdiniony toa 
reiniHion by 
anrt/v/''./licir# 


If the heirs of the perfon murdered be ihrect and twp of them 
give evidence againft the third, that “ he has remitted the retalia- 
“ tion,” their evidence fo given is null, but the retaliation is confi- 
dered as being remitted by tbefe two ; becaufc, in bearing evidence as 
above, they acknowledge retaliation to have been remitted, and their 

acknowlcdgmcnt, fo far as it affeds themfelves, muft be credited 

(The nullity of the evidence, in this inftance, is becaufc of its tend- 
ing to the advantage of the witneffes, as converting retaliation into 
property .) — It is to be obferved that the cafe here confidered may oc- 
cur in four different fhapes. — First, where the murderer confirms 
the evidence of the two heirs in queftion, and the third heir denies it, 
in which cafe a fine of blood is due among the three, in equal fhares ; 
becaufe the murderer, in confirming the evidence of the two heirs, 
makes an acknowledgment of two thirds of the fine in their favour; 
and he at the fame time claims that “ the right of the third heir has 
« dropped, in confequence of the remiflion granted by the others,” 
a plea which is refifted by the third heir, and cannot be cftablifhed by 

the teftimony of the others, inafmuch as their evidence is null, 

whence he owes an atonement to this heir likewife, namely, a third 
of the fine. — Secondly, where both the murderer and the third heir 
confirm the evidence of the two heirs,— in which cafe two thirds, of 
the fine of blood go to the two teftifying heirs, for the reafon already 
mentioned; but the third heir gets nothing whatever, as in confirm- 
ing the evidence of the other two he acknowledges a remiflion, and is 
therefore not entitled to any thing.— Thirdly, where the murderer 
and the third heir both deny the truth of the evidence,— in which cafe 
the third heir ii entitled to one .third of the fine of blood ;— but the 
two teftifying heirs get nothing whatever; for as they have acknow- 
ledged, againft themfelves, that retaliation has ccafcd, they muft be 

credited; 
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credited; — but they at the fame . time claim that the /hares of each 
have been converted into property*; and a claim cannot be admitted 
imlefs fupported by proof, which with refpc<S to them docs not ap- 
pear, as their tc/limony does not /erve for proof in their own caulc. 
The /hare of the third heir, on the contrary, is confulercd as being 
converted into property upon the force of their allegation, as that i» 
fufficient proof with refpeft to him . — Fourthly, where the third 
heir confirms the evidence of the other two, and the murderer denies 
it, — in which cafe the murderer owes a third of the fine to the third 
heir; becaufe, in denying the evidence of the two, he acknowledges 
that the right of retaliation had ceafed inconfcquence of the remiflion 
of thofe ty/o alone, and that the fliare of the third is /lill due in pro- 
perty. It is to be obferved, however, that this heir, on receiving 
luch third, mu/l make it over to the other two; becaufe they clalhi 
two thirds of the fine of blood for themfelvcs, and the murderer denies 
their claim in point of property, but acknowledges a Jine to be due to 
the third heir, as having acknowledged that the right of retaliation has 
ccafed in confequence of the avowal of the other two heirs, at the 
fame time that the (hare of the third became converted into property. 
Whatever, therefore, the murderer acknowledges in behalf of the 
third heir, he [the third heir] acknowledges in behalf of the other 
two, in having confirmed their tc/limony;— in the fame manner as 
where a perfon makes an acknowledgment of a thing as being due to 
another, and that other declares the thing to belong, not to bimfclf, 
but to a third perfon’; in which cafe the article goes to that third 
perfon ; and fo here Ijkewife. This proceeds upon a favourable con- 
/Iruftion of' the law. Analogy would fuggeft that nothing what- , 
ever is in this cafe incumbent on the murderer, as the two teflifyiug 
heirs advaqcc a claim for property, which the murderer refi/ls, at the 
fame time making an acknowledgment in favour of the third heir, 
which he [the third jheir] denies, whence it would appear that nothing 


• By this phrafe is to be underftood “ mmutti for a 
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is due to him. He, however, gets a third of the fine, on a favourable 
conftruftion of the law, as above fet fbrth,.->the ground of which 
is, that the third heir does not completely deny, but pafles the matter 
to the attefiing heirs, and acknowledges the property in queftion to 
be their right. 

Evidence to witnclTes give evidence that “ a certain peiibn had wounded 

f. “ .mother with a weapon lb as to render him bedridden until at length 

** •uoun ft* “ he died,*' retaliation is in this cafe incurred by the perfon who in* 

pfiin who flirted the wound for whatever is eftablilhed upon the teftinaony of 
of witneffes is (as it were) eftablilhed by a^iud fight ; and as, where a 

murdir. murdcr is aiiually feen^ retaliation follows, fo here likewile. Evi- 

dence to wilful murder is, moreover, eftabliftied after this manner ; 
as death cannot be afeertained to have been occ^ioned by any particu- 
lar wounds, but from the circumftance of the wounded perfon having 
been thereby rendered bedridden until he died. 

Any eiTcDtiai If two witneiTes to murder difagree in their teftimony concerning 
the time of the faft, (one ftating that the murdcr was committed on a 

witneiftVren Committed on another day,) 

decs the whole or the place ^ (one ftating that it was committed in fuch a place, and 
evidence Mil. committed in another place,)— or the infirumnfy 

(one ftating that it was committed with a weapon^ and the other that 
it was committed with a fiick^ their evidence is altogether null ; 
becaufe the murder to which theyteftifyis a fingle aft; and the 
murder committed in one place cannot be the murder committed in 
another place ; nor is a murder committed with a fiick the fame as 
with a tueapony the former being only manflaughter^ whereas the 
latter is wi^vd murder^ and thefe two are fubjeft tp different rules:— 
hence the teftimony of each can only be regarded as a feparate evi- 
dence to a diftind\ fadt ; and the teftimony of one witnefs cannot be 
admitted. In the fame manner alfo, if one of the witneiTes teftify 
that “ the murder was committed with a fiick,'' and the other 

that 
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that “ it is unknown with what iiiftrument it was committci!,”— 
their evidence is null; becaul'e evidence to a murder committed with 
a fiick tends to prove only murder in a redrifled lenle, (as it amounts 
merely to evidence of manflaughter,) whereas evidence to p^fhive 
murder applies generally, that is, to murder in its moft extenjive (not 
"m z reflriiied) (ink inti the one being altogether different from 
the other, the teflimony of each is therefore Icparate evidence to a 
diAinff 




If two perions give evidence that ** a certain peribn has killed 
** another perfon, 'but it is unknown with what inArument,” a line 
of blood is in this cafe due [from the alleged murderer,] on a favour- 
able conArudion. Analogy would fuggeA that the evidence is not to 
be credited, as bloodfhed bears a diAerent conAruflion accorditig to 
the difference of the inArument; and therefore the matter teAified to 
(namely, murder) is here uncertain ; whence the evidence cannot be 
credited. The rcafbii, however, for a more favourable conArutAioii 
is, that as the witncAes here tcAify to a murder unreJIriCledly^ the 
lea A of the two different penalties in cafes of bloodlhed (namely, 
is therefore declared due, out of caution. As, moreover, the inAru- 
ment is here dubious, no one in particular can be proved. It is to be 
obferved that in this calc the fine is due from the murderer^ (not from 
his Akilas^ becaufe all a^s are fuppoled wilful., unlefs they be 
proved otherwife. Here, moreover, the evidence is given to bloodlhed 
unreflrt&ively, whence there is a doubt with rclpcct to mifadvett- 
ture ; and a dubious point cannot be eAablilhed. 


Evidence 
a murder, 
which docf 
iiot afc^rtaiii 

tljC/V?*irnf£’/7f, 
proves only 
manjhi-ghttr. 


If two perfons, rclpc<Aively, make acknowledgment of their Eviaenceto 
having murdered a particular perfon, and the heir of the murdered which taVare 
perfon alfo aAert the fame, he is at liberty to put them both to death ; «oncemea. 
whereas, if two perfons bear evidence to a man’s having murdered 
a particular perfon, and two others attcA that another had murdered 

T t 2 that 
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that perfon, and the heir alTert that they had both murdered him, 
the evidence of both parties is null. The difference between ac- 
knowledgment and evidence, in this ihftance, is that in confe- 
qucnce of both acknowledgment and teftimony it is proved that 
each, rcfpc£tively, was guilty of the murder, and each is accord- 
ingly liable to retaliation independant of the other. In the former 
inftance, however, the heir (in whole favour the acknowledg- 
ment is made) falfifies the acknowledgment with refpedl to a 
part of what is acknowledged, — whereas, in the fecond inftance, 
he falfifies the teftimony of the witnefles with refpedl to a part 
of the evidence they have delivered on his behalf;— and the falfi- 
fication of a part of an acknowledgment by the perfon in whole 
favour the acknowledgment is made does not invalidate the re- 
mainder, — whereas the falfification of any part of evidence, by tlie 
perfon in whofe behalf it is delivered, invalidates the whole ; for 
falfification Is a reprobation*; and the circumftance of a witnels 
being reprobate is obftrudlivc to the reception of his evidence,— 
but the fame circumftance is no obftacle to the validity of an ac- 
knowledgment. 

• %The literal meaning is “ fatj^ation renders reprobate that is, deftroys a perfon*s 
creditbycallinghis veracity in queftion.— So much rrrWrff/ matter occurs here that it is 
difficult to render the paiTage into intelligible En^ifli. 
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CHAP. V. 

Of the Circumftances under which Murder takes place. 

If a perfon (hoot an arrow at a Mujfuhnan^ and the Mujfulmnn apof- 
tatize, and the arrow then hit and kill him, the Hiootcr is rcr()onliblc 
for a fine of blood, according to Hantefa. The two difciples main- 
tain that the Ihobtcr is not, in this inftance, rcfponfible for the fine, as 
the life of the Mujjfulman in quellion had loll its value by his apollacy. 
The argument of Haneefa is, that as refponfibility attaclies in confe- 
quence of Ihooting the arrow, regard mull therefore be paid to the 
time of Ihooting it ; and as, at that time, tlie life of tlie Muf/'n/nian 
was valuable, the atonement (that is, the fine) is confequently due 
from the Ihboter, notwithftandihg the deed was wilful *, as retalia- 
tion is in this cafe remitted becaufe of doubt,— the perfon in qucllion 
not being of prote£led blood at the time the arrow reached him. 

If a perfon Ihoot an arrow at an apoftatc, and the apoftate become 
a Mujfultmn^ and the arrow then hit and kill him, the Ihootcr is not 
liable to any fine, according to all ourdodors; (and fo likewi/e, if.i 
perfon (hoot an arrow at a hoftile infidel, and the infidel become a 
Muffulman^ and the arrow then hit and kill him;) for as the Ihooting 
at the perfon, whilft an apoftate or a hoftile infidel, was not an occa- 
fion of refponfibility, becaufe of his not being then in a ftate of pro- 
teflion, it follows that it does not become fo afterwards. 

• In cafes ot wilful murder the fine is in general due {not from die muidtrtr, but) from 
the murderer's Jiilas, 

If 
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If a pcrfcjii flioot an arrow at a flavc, and the flave be emancipated 
by his maftcr, and the arrow then hit and kill him-, the (hooter is 
relponfible to the mafter for the value of the flavc, according to Ha- 
neefa and Aboa Yoofaf. Mohammd fays that an eftimate is in this cafe 
to be made of the value the flave bore before the arrow was (hot, and 
his value afterwards; and that the (hooter is refponfible to the (lave’s 
mafler for the diflerence ; bccaufc the manumiifion precludes the con- 
(wpience of the offence; — in the fame manner as where a per(bn un* 
dcfgncdly ftrikes otf the hand of a flave, and his mafter afterwards 
emancipates him, — in which cafe the manumiflion precludes the con- 
(equence, infomuch that neither the fine of blood nor the value of the 
(lave are due, nor (in (hort) any thing except a muldl for the hand, 
and the difference occafioned in the value of the flavc; for here it is 
uncertain who the claimant of right is, as at the time of the offence it 
was the mafter, and at the time of the confequent death it was the 
flave, he being then free. The emancipation of the (lave, therefore, 
operates the fame as his recovering from the wound ; — and the confe- 
quence being precluded, nothing remains except the (hooting ; and as 
this allb is ah offence, (fince it tends to leflen the value of the (lave 
(hot at,) the (hooter is confequently refponfible for the diftercnce of 
value thereby created. The argument of the two Elders is that the 
fliootcr is guilty of murder from the inftant of his (hooting ; for he, 
in fa£t, does nothing more than merely (hoot ; but as this is a matter 
which was at that time purely optional and in his power, he is con- 
fcquently refpoivfible for the value of the flavc. It is otherwife where 
a perfon undefignculy ftrikes off the hand of a flave, and the wound 
proves fatal after he [the flave] has been emancipated ; for here the 
offender has deftroyed a part of the fubjefl, which occafions a refpon- 
libility to the mafter;— and if, upon the wound proving fatal, any 
thing remain due, it is due on behalf of the Jlave^ he being then free. 
In this inftance, therefore, the date of the cafe in the beginning is dif- 
ferent from W'hat it is in the end^ being fimilar to where the fubjefl 
undergoes a complete change ; and as, where the fubjcdl is changed, 

the 
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the mortal confcquence is not cftablifhcd at the firft, fo here llkcwife. 
The mere fliooting*of the arrow, on the contrary, is not a deftrudlion 
of any thing previous to its reaching the flave, the only effedl of It 
upon the fubjedl being to leflen its value in the eyes of mankind from 
the danger it is thus expofed to, — a circumflance not worthy of any 
regard. No atonement, therefore, is due on account of the mere 
jhooting. Upon the arrow, however, reaching the fubjed, the (hoot- 
ing of it becomes the efficient caufe of refponfibility, which, when 
the arrow takes place, is referred to the a«St of (hooting. In this in- 
(lancc, therefore, there is no difference between the beginning and the 
end^ the (hooting being confidered as murder alone, and not a wounds 
fatal in its confcquence ; and accordingly, the value of the fubje<El [the 
(lave] is due on behalf of the mafter. 

If the magiftrate pronounce upon any perfbn a fcntence of lapida- 
tion [for whoredom,] and one of the byftanders (hoot an arrow at this 
perfon, and one of the witnefles then retradt from his teftimony, and 
then the arrow take place, the (hooter is not refponfible for any thing; 
for regard is here paid to the time of (hooting the arrow ; and the 
blood of the perfon condemned was at that time in a neutral (late. 
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Of DEEATAT, or FINES. 


is the plural of which fignifics the fine exaded 
for any ofiencc upon the peribn. 


Chap. I. Introduftory. 

Chap. 11. Of Nuilaiices placed In the Highway. 

Chap. III. Of Offences committed by or upon Animals. 


S 


Chap; * 



Chap. L 


FINES. 


329 


Chap. IV. Of Offences committed by or upon Slaves. 

Chap. V. Of Ol^nces committed by, ufurped Slaves, or In- 
fants, during the Ufurpatioti. 

Chap. VI. Of Kjjj'ihitt, or the adminillratioa of Oaths. 


CHAP. I. 


In cafes of manflaughter an heavy* fine is due from the Milas [of Mannaugh- 
the flayer;] and it is incumbent on the flayer to perform expiation. — 

The expiation for manflaughter (and allb for homicide by miladvcn- J"** P"* 

' \ • t • • /> n- , It , ... formanceof 

turc) confilts in the emancipation of a Mujfulman f]uVC| (provided, an expution 
■ however, that he be free from all perfonal defedls;) or, if fuch a 
Have cannot be procured, in obferving a faff: for two months fuccef- 
fively.— With refpefl: to the diftribution of it docs not conftitutc 

an expiation in cafes of homicide, as in cafes of Zibari; \ becaufe the 
above two modes of expiation for homicide are particularly fpecified in 
the Koran, whereas the expiation of Zihdr is there mentioned to be 
fufficicntly performed by the diftribution of alms, as well as by the 
other two modes.) It allb fuffiecs, for an expiation, that the flayer 
emancipate an infant at the breaft ^ whofe father or mother is a be- 
liever, fince fuch infant is a Mujfulman in cfFcdt §, — and its members 
(fuch as the hands, feet, eyes, &c.) are all apparently perfed:— but 

* hxib. Mogl^Bizi. It is particularly defined a little further on. f See Vo). 1. 
p. 33*- 

I Arab. Raxiei ; meaning an infant net yet weaned : a fucUmg. 

^ Becaufe an infant is a Muffutmu in dependance of its parent. 
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it docs not fuffice to emancipate an embryo yet in the womb, fince 
its exiftcuce, as well as the perfeiSlncfs of its frame, are unknown 
and uncertain. 

Tin? Ijeavy fine for manflaughter confifts, according to Haneefa 
and xBoo 2 ooj'af^ of one hundred female camels, in four lots or clailes, 
natnely, twenty-five of one year, twenty-five of two years, twenty- 
five of three years, and twenty-five of four years. Mohaumed main- 
tains that it confifis of one hundred female camels, in three lots ; 
namely, thirty of three years, thiity of four years, and forty (preg- 
nant ones) of five years ; becaufc the prophet has faid, A perfon 
“ who dies of fcourging or tJse bajlmado is Jlain by manslaughter*, 
“ which requires an expiation of one hundred camels ^ forty of them 
“ pregnant — and alfo, becaufe manflaughtcr requires an heavy fine, 
which the number in queftion amounts to. The two Elders, in fup- 
port of their opinion, argue that the prophet in general' terms ordained 
one hundred camels to be the mulA for bloodfhed and with rclpeft 
to the faying quoted by Mohammed, it is of no weight ; for the com- 
panions have differed concerning the amount of the fine, which would 
not have been the cafe had it been efiablifhed (as it mufl) by that au- 
thority. It is to be obferved, however, that this aggravation f of the 
fine for manflaughtcr holds only where it is paid in camels ; — for if 
the magiftrate decree it to be paid in money, no more than ten thou- 
fand dtrms, or one thoufand deenars, can be itnpofcd in aggravation; 
bccaufe, when paid in this mode, the amount has been, particularly 
fpecified by the lawgiver.. 

In cafes of homicide by mifadventure a fine is incumbent upon the 
Akilas, and expiation upon the flayer. The fine, in this iuftunce, 
confifts of one hundred camels in five lots ; twenty females of one year, 

* That is, fuppofing thofe to l»e inflided unjvfilj, or ■without authority. 

t Previous to the time of the prophet the fine for bioodihed was onlj ten camels. 

twenty 
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twenty of two years, twenty of three years, twenty of four years, 
and twenty males of one year; bccaufe Inch was the fine dccieid by 
the prophet in this inftance; and alio becaiife in this mode the fine is 
leall burthenfome, and an alleviation ought to be granted in a cafe of 
mifadventure, lince the flieddcr of blhod there ftands c\cufablc. 

A FINE of gold is one thoufand deenars^ and that of filvcr ten 
thoufind dinnst (as mentioned above.) Shafei maintains that the fine 
of filver is twelve thoufand dirms. Our doctors, in fupport of their 
opinion, quote the authority of Omar. In faft, this diftcrcnc it of 
opinion arifes folely from a diftcrence in the weight or rate of the 
dirms *. 

A FINE is not paid in any other than the above three moilcs, 
namely, in camels, deenars^ or dirms. The two difciples maintain 
that it may be paid not only in thefe, but alfo in kine, (two Jjundred,) 
or in goats (two thoufand,) and alfo in cloaths, (two hundred fuits.) 
It is allb remarked in the Mabfooty under the head of Fines ^ that “ if 
the avenger of blood compound the matter for more than two hun- 
dred kine, or two hundred fuits of clothes, it is unlawful;” and 
as no diflent is there noticed on the part of Haneefa^ it hence follows 
that he allb admits the payment of a fine in clothes or kine, as well as 
the two difciples. — This is approved. 

Tiif. fine for a woman, whether for the perfon or the members, is 
half the fine for a man. Shafei maintains that in all cafes of oUlncc 
againll: the members of the body, where the fine is rated at one third 
of the fine of blood, or lefs, a man and woman arc equal ; but that 
where it exceeds a third, up to the complete fine, that for a woman 

* Thetranflator omits, in this place, a long and perfe£lly ufelefs difcuifiDii concerning 
the relative weight and value of dirms at dilTcreiu times. 
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is only in half the proportion. The argument of our dodors is that 
the prophet has laid, “ The fine for a woman is half, the fine, for a 
“ man’," and as this precept is thus unreftriftcdly expreffed, it 
thercfojc comprehends all cafes, and is confequcntly a fufficient refu- 
titioii of .Will’s opinion. Befidcs, the rank of a wojtian is lower 
than that of a man, and fo likcwife her faculties and ufes’, and as an 
elFccfl: of this appears in the fine for a woman’s perfoa, (that being 
only one half according to all authorities,) lb in the fame manner it 
is one half for the members, as well as for the perfon,— and the fame 
in all cafes where it exceeds one third of the whole. 

The fine for a Zimmee is the fame as for a Mujfultnan, Shqfe'i fays 
that the fine for a Jew or a Chrifiian is four thuufand dirins, and for 
an idolator fix hundred. Malik, on the other hand, lays that the 
fine for a Jew or a Chrifiian is half the fine for a Muffulman. Our doc- 
tors, however, fupport their opinion upn a faying of the prophet, 
“ The fine for every ZiMMEE is one thoufand Deenars,” which pre- 
cept, being generally exprefled, places all upon an equality. 


SECTION. 

Of Fines for Offences not (ffeSing Life. 


The cartilage of the nofe requires a complete fine; and fo likc- 
wife the tongue and the virile member; becaufc the prophet has faid, 
“ J fine is due for life, and for the nofe, and for the tongue" It is, 
moreover, a rule, with refpeft to the members of the body, that 
8 where 
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where one of the faculties [bodily or mental] is deftroyed, or the 
beauty of the countenance eflaccd, a complete Hue is due; becaul'c 
this is a deftruflion of the perfon, in one Ihape;, which is held tanta- 
mount to a deftruftion of it in everj^ fliape, out of refped to man. 

If the bone of the no(e be ftruck off, together with its cartilage, 
ftill a Jiftg/e fine only is due, and no more, the whole forming only 
one member. In the fame manner alfo, if the whole tongue be cut 
out, a finglc fine is due, as a defirablc faculty (namely, fpeech) is 
thereby loft. A complete fine is likewife due if a part only of the 
tongue be cut off, provided the power of fpcech be utterly deftroyed, 
for in this cafe the moft dcfirable ufeof the tongue Is loft, notwith- 
ftanding injlrument of fpeech ftill remain. Lawyers, hoNs ever, 
have remarked that if the perfon continue to poflefs the power of pnj- 
nouncingyow? of the letters, the fine is levied proportionably. — (Some 
hold that it is in this cafe to be levied in the proportion which the 
dental letters bear to the reft.) — Lawyers allb fay that if the perfon be 
ftill capable of pronouncing moft of the letters, the fine muft be de- 
termined by arbitration * ; becaufc the ufe of fpeech is to communicate 
ideas, which end is ftill anfwered ; — but yet an impediment is occa- 
fioned in the utterance, which requires an equitable recompencc. — If, 
op the contrary, the pcrlbn be rendered incapable of pronouncing 
moft of the letters, a complete fine is due, fince here it is evident that 
the ufe and intention of fpeech is not obtained. 

If a man hit another a blow upon the head, fo as to deprive him 
of reafbn, a complete fine is due, as the perfon is thereby deprived ot 
the power of attending either to his temporal or eternal concerns. So 
likewife, if a perfon be by a blow deprived of any of the fenlcs, I'ucli 
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♦ Arab. Yawjiho HakQomiUaUadil\ literally, “ an award of equity is due** Hahonut- 
al-adil (the award of equity) is a technical phrafe, which occurs frequently in the fequel, 
and is fometimesVendcred, by the tranflatcr, an arbitratory atonement. 


as 
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as feeing, hearing, foielling, or tafting, a complete fine Is due, all 
thele being ilcfirable faculties and it is, moreover, related of Ojnar, 
that he inipofed a quadruple fine for a Angle blow, in a cafe where it 
liad dt'jirivcd the perfon of realbu, and of the power of Ipcech, ' fight, 
and benring. 


Riid f.jr the Ik a perfon tear out the beard of another, fo as that it never after- 
ule*' wards grows, a complete fine is due, becaufe the beauty of the couii- 
tcnancc is hereby cifaced; and the fame is likewife due for tearing out 
the hair of the head (fo as to prevent its future growth) for the fame 
reafon. Shafei maintains, that for the hair of the beard or head an 
arbitrary fine only is due, bccaufe thofe are not an original part of 
man, but fupervenient and excrementitious, infomuch that in many 
countries it is cuftomary to cut them off. The argument of our doc- 
tors is, that the beard is ornamental to the human countenance, and 
neccllary to its beauty; and as, by the deprivation of it, beauty is 
confequcntly el&ced, a fine is due for it, in the fame manner as for 
cutting off the cartilage of the car, and for the fame reafon -and fo 
likewife of the hair of the head. With refped to the beard of a J/ave, 
it is recorded from Haneefa, that the penalty for tearing it out is the 
full value of the flavc. According to the Zdbir Rawdyet^ however, 
nothing more is due than merely the defeat occafioned in his value ; 
becaufc the ufe of a flavc is to work and perform fervicct which does 
not require beauty. 

(Fine Tor the If a pcrfon tear out the whifleers of another, fo as that they never 
wbtfiert afterwards grow, an arbitratory atonement is due. This is ap- 

. proved ; becaufe, as the whiikers are a dependant of the beard, the 

tearing them out is therefore fubje£t to the lame rule as tearing out a 
.fart of the beard. 


If 
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If a perfon tear out the hair of another’s eye-brows,' a complete ortjt-fnwj.) 
fine is due; and half a fine for tearing out the hair ofoMt eye-brow.— 

According to Malik vo^Shafei an arbitratory atonement is due in this 
infiaoce. The arguments have been recited at Isree in treating of the 
beard- 

A COMPLETE, fine is due for the two eyes, the two hands, the A complete 
two feet, the two lips, the two ears, and the twotefticles;— and for wHbrei'lrc’d 
one of either an half fine is due ; becaufe the prophet wrote a letter to ‘wo 
Omar, fignifying that “ for the two eyes a complete fne is due, and an ofS"*’ 
“ fine for one eye and alfo, bccaufe, as by the lofs of bf)th the 

fellow members, in the inftanccs above mentioned, either one of the 
faculties is deftroyed, or beauty is totally efiaced, a complete fine is (hem 7“'“^ 
confequently due : and as, by the lofs of one of them, an half of the 
faculty is defiroyed, or an half of the beauty effaced,- ah fine is 
therefore due.. i o - ; • ^ 


For the two breafts of a woman 'a complete fine is due ; and an 
half fine for one bread, for - tlte'reafon before mentioned. For the 
tyyo nipples, alfo, of a woman’s breafts a complete fine is due ; and 
for one of them a half fine; becaufc the faculty of prefer ving the milk 
and giving fuck is completely deftroyed in the former inftance; and it 
is allb deftroyed in one half in the latter inftance. 


and the /iimc 
for the hreailt 
or uipples of 
a ivemtfHi 


For the four eye-lids a complete fine is due; and for any one of and alfo foi 
them a quarter of the complete fine; becaule by the lofs of the whole 
beauty is completely ef&ced, and a natural advantage is allb loft, 
namely, that of prelerving the eyes from external fubllanccs. As, 
therefore, a complete fine is due for the whole, being four in num- 
ber, a quarter of a fine is confequently due for one, an half for two, 
and three quarters for three ; — and it is the fame whether the 
whole eye-lid be taken off, or only the eyc-lafh and edge of 
the lid. • 

For 
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For each of the fingers or toes a tenth of the.6ne U doe; bediufe 
the prophet has faid, “ ^en£amds nrnfi he ptudfor a fi^er andalfb 
becaufe, by the lofs of all the fingers or toes, one of the faculties 
(namely, walking or holding) is completely deftroyed, for which a 
complete fine is due; and as the fingers (or toes) are ten each, the 
fine is therefore divided into ten equal .parts, one of which is due for 
each refpedtively. It is to be obferved that in this refpefl all the 
fingers (and toes) are alike, the faying above quoted being unre- 
ftri<fledly exprefied. Befides, all the fingers are alike in their origin^ 
purpofe, in the fame manner as the right-hand and the left. 

In every finger (or toe) qQqi|G$iqg..of th^ee joints, a third of the 
fine for the whole finger is due for each joint ; and in every finger of 
two joints an half of the fine for the finger ; fi>r in the Ikne manner 
as the fine for the t<l^o hands is divided among the fingers, fo likewife 
is the fine for each finger divided among its joints. 

The fine for each tooth is five onmelB,— that is, a twentieth of 
the complete fine, the pre^het having thus ordained. It is to be ob- 
ferved, moreover, that all the teeth ate in this refpeft-^ke; becaufe 
the ordinaace here mentioned is aNblute ; and all the teeth arc, more- 
over, alike in their original puipole, in the &me manner as the fingers 
or toes.—- This is where the deprivation has been efTefled by rdjad- 
venture for, where i|^'is wilfult retaliation is due in all Uiofi; in* 
fiances as has been already mentioned in treating of ofiences againfi 
the perlbn. 

If a perfoft firlke the member of another, lb as to deftroy the nfe 
of it, the enember itfelf flill remaining, an half fine is due (as in 
the cafe, for inflance, of caufing a perlbn*8 hand to wither, or blind- 
ing an eye ;) becaufe the fine, is incnneCd by deftroying the ole cf the 
member, as well as by 9 deptivation of the aaember itfelf. 


If 



337 


QBAr. I. PINES. 

If a perfbii ftrifce another on the loins, fo as to deftroy his power 
of fccreting femn^ a complete fine is due, this amounting to a com- 
plete dcftruftion of one of the faculties. 

If a perlbn llrike another on the back, lb as to make him crooked, 
[back-broken,] a complete fine is due, as the beauty of the perlbn is 
thus completely defiroyed. If, however, the perfon afterwards re- 
cover his carriage, lb as to retain ao fign of the injury, nothing what- 
ever is incurred. 


S E C* T I O N. 

Of Shadja, or Wounds 'and Cuts from the- Crown f the Head 

to the Cbin» 

that the cheek bones are not included in the ftce^ 
as they do not form a part of what is properly termed the vifage. Our 
doctors, however^ include them in the face, both as they arc annexed 
to it, and alfo becaule they, in fa£t, conlHtute a part of the whole 
countenance.), 

Of Sbdt^a wounds there are tenr I. Hjdrifi\ or a fcratch, fuch as 
does not draw blood: II. Ddmi&i or a Icratch, fuch as draws blood, 
but without caufing it to flow : III. Dameed ; or a fcratch, fuch as 
caufes the blood to flow : IV. Bdzia ; or a cut through the Ikin : 
\.Motdbniila% or a cut into the flefli: Wl.Simhdi', or a wound 
reaching to the pericranium : VII. Mdwzihd ; or a wound which lays 
bare the bone: VIII. Hc^ima\ a fradlure of the Ikull: IX. Moondk- 
V0L.1V. . Xx /’//«'; 
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/iiJit; a fradure which requires a part of the fkull to be removed: 
X. Jmrua ; or a wound extending to the membrane Which inclofcs 
the brain.— Next follows Ddmig&J, or a wound which penetrates to 
the brain; which, however, is not included among the others, as a 
pcrl'on lb wounded cannot poffibly continue alive. 


In the cafe of a wound of the feventb defeription \_Miiwziha[ re- 
taliation is due, provided the wound was wilfully given ; bccaul'e it 
is recorded of the prophet that he decreed retaliation for fuch a wound; 
and alfo, liccaufe it is here practicable to obferve an equality in the re- 
taliation, fince it is polfible to cut the offender to the bone with a 
knife. Retaliation is therefore due in this inftancej— but it is not to 
be inflicted in any of the other cafes above deferibed, as in thofe there 
is no determinate limit to which to cut with a knife ; and belidcs, in 
all wounds above the feventh defeription the bone is fraClured ; and 
there is no retaliation for fraClures. In wounds fhort of the feventh 
defeription an award of equity is due, as thofe have no fpecific limit, 
and yet cannot lawfully be fuffered to pafs without penalty. 

Riwoffinc* In the cafe of z Mdwzibd wound infliCleH by mtfathenture^ a 
wounasthen twentieth of the complete fine is due. For a HdJJmmi wound a tenth 
given by «//. tijg complete fine is due; for a three twentieths; and 

advihti4U* ^ / 1 • 1 1 I 1 f • /i. 

for aa jdmma a third ; — whether they be jnni£l:ed wilfully or acciden- 
tally. (A third of the fiflte is alfo due for a Jdifd, or ftab, — that is, a 
wound penetrating into the cavity of the trunk, from the breaft, the 
back, the belly, or the ribs, or from the neck into the gullet ; — and 
if it penetrate quite through, from fid^ to fide, it is accounted as two 
ftabs, and two thirds of the fine are accordingly due for it ; becauie 
the prophet has laid, “ Five camels are due for a Mawziha wounds 
“ ten for a Hashima, fifteen for a Moonakkila, and a third of the 
“ complete fine for an Amma and a Jaifa and alfo, becaufe where 
the wound extends quite through^ it Rands, in effcCl, as two ftabs, 

one 
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one on one (idei and one on the other; and as a third of the fine 
is due for each flab, it follows that /uo thirds are due in this 
inflance.) 

The ten defcriptions of wounds here treated of arc rcftrifted folely 
to the head and face^ as has been already mentioned. With rcfpcCl to 
wounds on the other parts of the body, which arc termed Jirahity and 
for which no Ipccific mulfts have been appointed, they require an ar- 
bitratory atonement, where the bone is either fraftured or laid bare, 
provided a lafting fear or deformity be occafioncd ; becaufc although 
fpecific muldls have been appointed only for wounds of the head or 
face, y^t the offences in queflion cannot lawfully be fufi'ered to pals 
without penalty ; and alfo, becaufe the particular appointment of a 
mul£t ii on account of the defeat occafioned by a fear, which is a de- 
feat only where it occurs upon the head, or in the face. With refpetSl 
to the arbitratory atonement to be awarded in this inflance there is a 
diflerence of opinion. TCabavee fays that it is to be determined by the 
difference between the value which the wounded perfon would bear 
(fuppofing him to be a flave) without the fear, and that which he bears 
with the fear ; and if the difference be equal to a twentieth of the 
former value, a twentieth of the fine mull be awarded ; if a tenth, a 
tenth of the fine ; and fo forth. (Decrees pals according to this.) 
Koorokhee^ on the contrary, fays that the atonement mufl be adjuflcd 
by the proportion which the wound in quflflion bears to a Maivz/ha 
wound; — in other words, if it amount to an ha^ oizMaivziha wound, 
the half of a Mawzihd fine is due ; if to a quarter, a quarter is due ; 
and fo forth. This, however, is rcjcftcil, as it is fcarcely poUible 
thus to meafure the wound. 


AH other 
wi'unils .ire 
COmpeiirircJ 
for by dll nr- 
bicratt'rv 
atonement. 


Mode of flc- 

tcrmininj; 

fucli dlonc- 
nient. 


Xx 2 


SECTION 



FINES. 


Book L. 




SECTION. 


An half fine the fingcrs of oiic hand an half of the complete fine is due ; 

ib due for all ijccaufe, as the fine for each finger is a tenth, fas has been before 
cither hand; mentioned,) it follows that for five of them the fine is five tenths; 

and alfo becaufe, as for cutting off all the fingers, one of the faculties 
being thereby deftroyed, (namely, that of carrying,) a complete fine 
is. due, fo in like manner, half the faculty being deftroyed by cutting 
and no more, off the fingers of otie hand, an half fine is confequently due. If, alio, 
part’o^the the fiiigcrs of One hand be cut off, together with a part of the mta^ 
iiruclc^ff* carpus, &\\\z\\half fine only is due; becaufe the prophet has faid, 
for the two hands a fine is due, astd half the fine for one hand\'* 
and alfo, becaufe the metacarpus is merely a dependant of the fingers, 
as it is upon the latter folcly that the power and faculty of carrying or 
taking hold of any thing depends. 

but if a part If the hand be ftruck off, together with a part of the lower arm, 

arm'beftwk arijftratory atonement for the 

off, *n arbi- part of the arm, according to Haneefa and Mohammed, and alfo ac- 

iratory atone ^ ^ ' rrsi • 

ment is alfo Cording to one opinion of Aboo Toofef. There is another opinion re- 
corded from him, that any thing beyond the hand or foot, to the 
ftioulder or the hip, is merely a dependant ; and that nothing what- 
ever is incurred for the leg or arm ; as the law has appointed an half 
fine for a hand, \Ted,'\ which fignifics the whole limb up to the 
Ihoulder, whence nothing more can legally be impofed. The argu- 
ments of Haneefa and Mohammed upon this point are twofold. — ^F irst, 
the hand is the inftrumentof feizing and carrying; and as thofe a<fts 
depend upon the hand and fingers, not upon the arm, the latter 

therefore 
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therefore is not a dependant of the former with rcfpeft to compenfa- 
tion.— “S econdly, the intervenes between the fingers and the 
arm, — whence the arm cannot be confidcred as a dependant of the 
fingers ; — neither is it a dependant of the hand, as that is itfelf a de- 
pendant of the fingers, and a dependant cannot have a fecondary 
dependant. 

I 

If a hand be ftruck off having only one finger, a tenth of the fine For a defec- 
is due; or, if it have two fingers, a fifth; and fo forth; and nothing gj^*t*duein 
whatever is due for the metacarpus in either cafe* ; becaufe the fingers “ 

are the original, and the metacarpus the dependant, not only in rea- 
lity, but allb in the eye of the law ; — in reality^ as the power of 
feizing and carrying depends upon the fingers i- and alfo in the eye of 
the LAW, bccaufe that has appointed a fine for the fingers^ not for the 
metacarpal part of the hand. 

For a redundant finger (that is, a Jixth) an award of equity is due. An award of 
out of refpefl to man; for that alfo is a part of the perfon, although fo“a^reduii* 
it be neither ufeful nor ornamental. The fame rule alfo obtains with 
refpedi: to a redundant tooth ; and for the fame reafon. 


An award of equity is due for the eye, the yard, or the tongue 
of an infant fo young as that the perfcftnefs.of thefe members in him or tongue of 
Cannot be afeertairied. Shafet maintains that a complete fine is due 
for thofe, in the fame manner as for the cartilage of the nofc of an 
infant, or the ear, the perfeilnefs of them being the moft probable 
conclufion. The argument of our dodlors is, that the chief end of 
the organs in queftioti is the ufe of them ; and therefore, where their 
ufefulnefs cannot be afeertained, the fine for them is not due, bccaufe 
of a doubt. Bcfides, mere probability is not a fufficient ground on 


* An objeAion by M»hmmd 


is here omitted, as being utterly frivolous and nugatory. 

which 
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which to advance .1 claim. It is otherwifc with rclpefl: to the carti-. 
laginous part of a nofe or an car; for the chief end of that is beauty, 
which by the deprivation of it is completely deftroyed. It is to be ob- 
ferved that the pcrfe£tncfs of the tongue is known from fpeaking, that 
of the yard by the proper ejeftion of urine, ^ and that of the eye from 
fuch figns as ferve to manifeft that the child fees objedts with it. As 
foon, therefore, as from thefe tokens the perfedtnefs of the organs in 
quelHon is afeertained, the fame rules obtain with refpedt to them as 
in the cafe of adults. 


RfUliatlon 
cannot be in- 
flided for any 
injury upon 
the head, of 
an indeter* 
rninate na* 
turei 


If a man^ either wilfully or by mifadventure, give another a 
wound upon the head, and he be in coufequence deprived of his rea> 
fon, or lofe the whole of his hair, retaliation is not due upon the 
llrikcr : — not .in the cafe of mifadventure, evidently,; nor in the cafe 
of a wilful wound, becaule equality, in a cafe of this nature, cannot 
be obferved in the inilidtion of the retaliation. A complete hne is 
therefore due in either inftance, and the -muldt for the wound is 
therein included: — in the inflance of lofs of reafon, — bccaufe, as all 
the faculties of the body are thereby rendered null, the calc is there* 
fore, in elFedt, the fame as where a perfon gives another a wound 
upon the head, and the wounded perfon dies, — in which iuHance the 
muldb for the cut is included in the fine, — and lb here likewife ; — 
and in the inllance of the lofs of the hair, — becaule the mulct 
for a wound upon the head is due Iblely on account of its oc- 
calioning a defedt, by the dellrudtion of a part of the hair, (info- 
much that if the hair grow again, as it was’ before, the muldt is re- 
mitted ;) and as the complete fine is here due in confequence of the 
lofs of all the hair, the muldt due for the wound is therein included, 
as being the leaft of the two. The muldt is therefore included in the 
complete fine due on account of the hair, which is the greateft of the 
two ; for it is a rule that where an olFence is committed upon any one 
member, and two injuries arc thereby fullained, and the muldt for the 
one injury is greater tlian for the other, the fraaller is included in the 
greater;-— as where, for inllance, a perfon cuts off the finger of 
5 another. 
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another, and the whole hand is thereby rendered powerlcfs ; in 
which cafe a fine for the hand is due, including the fine for the 
finger. 

If a perfon wound another upon the head, and thereby deprive 
him of fpcech, fight, or hearing, in this cafe the muldt for the wufind 
is due, together with the complete fine. The rcafon of this is, 
that each of thofe privations is a feparate offeftee ; and as the ad- 
vantage of each refpedive organ is reftrifted to that organ, eacli 
is, therefore, like a feparate member, fuch as the hand and foot. — 
It is other wife with the reafoning faculty, that extending to and af- 
fecting all the organs, as has been already explained. Aboo Xoofaf 
maintains that the mulCl for the wound is included in the fine, in 
the cafe of a privation of hearing or fpecchy but not oi fight \ be- 
caufe, as the power of hearing or fpeaking is, like the reafony a 
matter of a concealed nature, it is therefore fubjeCl to the lame rule; 
whereas the power of feeing, on the contrary, is evident, and not of 
a concealed nature, and therefore bears no analogy to reafon in this 
particular. The former opinion is approved. 

It Is recorded, in the ''jama Sagheery as an opinion of Hancefa, 
that if a man wilfully wound another upon the head, and thereby 
put out both, his eyes, retaliation is not to be infliClcd ; and law- 
yers have, moreover, delivered it as his opinion, that in this in- 
Aance a fine is due for the eyes, and alfo the mulCt for the wound. 
The two difciples, on the contrary, hold that retaliation is due for 
the wound, and a fine for the eyes ; for as the aCt took place 
upon two difierent parts or fubjeCls, it therefore amounts to two 
feparate offences; nor does the apprehenfion of mifadventure with 
relpeCt to the eyes occafion a remilfion of retaliation for the wound ; 
in the fame manner as where a perfon wilfully Ihoots an arrow at 
aiiother, which palling through him hits a fccond perfon, and they 

both 
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both die ; ia wliich cafe retaliation is due for the firft, and a fine for 
the fccond. The arguments in fupport of the dodripe of Hanetfa 
upon this I'ubjcd are twofold. — First, the wound has communicated 
an additional confcqucnce. Now the penalty to be inflided for any 
thing niuft be the fame as the thing itfelf : but that is here impoflible, 
it not being in the power of men to inflid a wound upon the head in 
fiich a way as to be attended with the fame precife effed as the wound 
in the prefent inftance. A fine is therefore due for both injuries rc- 
fpcdively. — S econdly, the ad is undoubtedly one; and the fubjeds 
of it are alfo one, in one lhape, as being conjund. The appreheniion 
of raifadventurc, therefore, with refped to the eyes, in the fecond 
inftance, is extended alfo to the jirfi inftance, — that is, to. the wound; 
and conlequently occafions a remiftion of retaliation with refped to 
that likewife. It is otherwife in the cafe of Ihooting an arrow ; for 
there the wound [received by the firft perfon] cannot with propriety 
be laid to have cofhmunicated an additional confequence*’f and the fub* 
jeds are, moreover, totally diftind and feparate. It is alfo otherwife 
where a perfon cuts off the finger of another, and the knife flips, and 
hitting another finger, cuts off that likewife; for in this cafe retalia- 
tion is due for the firft finger, and a fine for the fecond,. as they arc 
two different fubjeds. 

If a perfon ftrike off the upper joint of another’s finger, and the 
reft of the finger, or the hand itfelf, wither in confequence, retalia- 
tion is not due, nor ally thing except the fine for the joint, and ^n ar- 
bitratory atOheraent for the remainder. In the fame manner, if a: 
perfon break off a part of anotlier’ls toothy and the reft of the tooth. 

* The term by which this is exprefled in the original [Sirriijat] will not bear a literal' 
tranflation.— In its primitive fenfc it Itgniiies topafs or ptiutrate, and alfo to eammunicatey 
(as a contagion or peftiience. ) This expofition will fu^ce to explain the meaning of the 
phrare.—Whcrc it occurs with arelation to Uft the tranflator unifonniy renders it “ prtvi 
“ fataL’* 


turn 



Chap. I. FINES, 345 

• 

turn black, retaliation Is not due, but he tnuft pay the fine for the 
tooth. If, alfo, in cither of thole calcs, the injured perfon require 
retaliation, offering to be latisfied with ftriking olTthc correfpondent 
upper joint of the offender’s finger, or a part of his tooth, and to rc- ^ 
mit the remainder, it is not permitted, thofc afts not being proper 
fubjc£ls of retaliation. 

If a man ftrike off the finger of anotlier, and the next finger be- p»fe of an 
come powerlefs in confequence, retaliation is not to be infliiElcd for m”-* 

cither, according to Hanteja. Mohammed aiid Z 'tjfery on the con- 
trary, maintain that retaliation is due for the firfl finger, and a fine other, 
for the fecond. The arguments on both fidcs have been already re- 
cited. Ihn Simmdja repbrts, from Mohamtned, that if a perfon give 
another a wound upon the head, and deprive him of fight in confe- 
quence, retaliation is to be infiidled for both the wound and the eye- 
fight, — the offender, where his offence communicates an additional 
confequence, being accounted a perpetrator with refpeft allb to the 
fccond.ary or occafional effeA thus produced; — in the fame manner as 
where a wound is attended with lofs of life; in which cafe the 
Avounder, being accounted a murderer, is liable to retaliation. In 
the cafe in queftion, therefore, as the w’ound in the head is attended 
with lofs of fight, the woundcr is accounted the perpetrator, or im- 
mediate occafion of fuch privation ; and as fight ‘is a fubje£l: of retalia- 
tion, retaliation by a deprival of fight muft therefore be inflirted. It 
is otherwife where a perfon ftrikes off* another’s finger,, and the ne.xt 
finger becomes powerlefs in confequence ; for a paralytic affcAion can- 
not occafion retaliation* From this report of Ibn Simmlda it Jfppears 
that, according to if a w'ound . extend, in its eftefts, to 

any thing for which retaliation is prailicable, it mufl be inflifted, in 
the fame manner as where a wound, unrightfully inflicflcd, is at- 
tended with lofs of life. The reafon for the more commonly received 
opinion above fet forth, (that retaliation is not infll£led for the eye- 
fight, when occafioned by a w'ound on the head,) is that the lols of 
VoL. IV. Y y fight. 
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Hght, in the inAance in q^ueftion, occurs merely in an adveniitiout 
way: in other words, the aft, in the firA inAance,, proceeded from 
the oAender, and then occaiioned the lofs of Hght. ' In the cafe, 
moreover, of wounds communicating an additional injury, it is a rule 
that, if the legal eAeA* of the ArA injury Aill remain, the lecond in> 
jury is regarded merely as being occajional ; whereas if, on the con- 
trary, no legal elFeft remain, it is coniidcred as an immediate confe- 
quence of the oHender’s aft. As, therefore,, in the cale in queAion, 
the legal effeft of the wound Aill remains, it [the -wound] is confe- 
quently regarded as the intermediate caufe of the lofs of the eye-light, 
in the lame manner as the digging of a well in the highway is the in- 
termediate caufe of homicide; — and retaliation is not inflifted in the 
inAance of an intermediate caufe. It is otherwife where a wound is 
attended with the lofs of life, for as, in that cale, the legal ef- 
fe£l; of the ArA injury no longer remains, the fecond injury is 
therefore conAdered as an immediate confequence of the offender’s 
aft. 

If part of a tooth be broken off, and the remainder afterwards fill 
out, retaliation js not due -and in the fame manner, if a peribn give 
another two wounds upon the head, and the two wounds afterwards 
become on*e, retaliation is not due. Jbn Simm^a holds that it is due 
in both inAances. 
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If a perfon Arike out another’s tooth, and a fecond tooth grow 
in its place, the Ane for the ArA tooth is remitted, according to Ha~ 
neefa ; for here the offence in effeft no longer remains, as the ule and 
ornament both continue ; and the cdfi is therefore the fame as if no- 
thing whatever had been deAroyed,<9— this being analogous to where a 


* Meaning, the liability of the oSMer to fine or retaliation. 
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peribn ftrikes out the tooth of an infant, which grows again, in which 
inftance no fine whatever is incurred. 

If a perfbn flrike out another’s tooth, and this perfbn keep the 
tooth in its place until the gum grow round it, and it remain, after 
all, unlike to the reft in point of ufefulncfs or beauty, a fine for the 
tooth is dj^ from the ftrikcr, the growing of the gum round it 
not being regarded, finoc it is impofiible that the veflels and nerve 
of the tooth ihould be conne£ted with it in the fame manner 
as before. 

If a peribn ftrike out another’s tooth, and this perfon draw a 
tooth of the firiker, in retaliation, and afterwards obtain, by growth, 
a new tooth, he in that cafe owes the ftriker five hundred dirmsy as it 
then becomes evident that he executed the retaliation unjuflly, lince 
it is the dejlrullion of the root [the renovating power] which, in the 
cafe of a tooth, gives caufe for retaliation ; but here it appears that the 
root ftill remains, for if it did not, the tooth could not poflibly grow 
again. In the cafe in queftion, therefore, the offence no longer re- 
mains, but is utterly done away. — (It is for the reafon here alleged 
that, in executing xetaliation for a tooth, a delay is obferved of one 
year, according to all .our doctors.) — Retaliation, however, cannot be 
e.vecuted upon the unjuft exaitor of it in return, bccaufe of a doubt; 
and confequcntly a pecuniary rccompence is due from him. 

If a perfon ftrike another upon the mouth, fb as to loofen his 
teeth, a delay of a year muft be obferved, (as' mentioned above,) in 
order to afcertain the efteA. If, therefore, the Kazee appoint a year’s 
dday, and the perfbn who W'as ftruck appear before him without his 
teeth, previous to the expiration of the year, and the plaintiff and de- 
fendant difagree, — the former afferting that his teeth fell out in confe- 
quence of the blow he had received from him [the defendant,] and the 
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latter affirming that they fell out in confcquence of a fubfequent blow 
received from another, — the aflertion of the plaintiffi, upon oath, mull 
be credited, in order that the advantage of fixing a term of delay 
may he maintained. It is otherwife where the parties differ after the 
expiration of the year ; for in that cafe the oath of the Ariker muA be 
credited. 

If, in the above cafe, the year of delay appointed by the Kdzee 
expire, and the teeth do not fall out, nothing whatever is dtie from 
the Ariker. If, on the other hand, the teeth turn black, or decay, 
a fine for them is due,— from the Akilas in a cafe of mifad venture, or 
from the Ariker in a wilful cafe:— but retaliation is not due, as equa- 
lity cannot poAlbly be oblerved in the infliction of it, fince it is not in 
the power of man to hit the teeth of the Ariker fo as to produce the 
lame precife effeCl upon them; — an^ for the lame rcalbn, if a perfoii 
break off part of another’s tooth, and the reA of the tooth turn black, 
retaliation is not to be inflicted. 

Ip a perfon give another a cut upon the head, and the cut heal, 
and the hair grow upon the place, fo that no mark of it remains, the 
fine is remitted, according to Haneefa, as the defeCt which would have 
occafioned the fine no longer cxiAs. Moo Toofaf holds that the 
Ariker Aill owes a fine for the pain of the wound; becaufc, notwith- 
Aat)ding the mark of the injury be efluced, yet the pain has been fuf- 
tained, and that requires a recompence. Mohammed, on the other 
hand, maintains that the Ariker is liable merely for the expence of the 
furgeon ; for as the wounded perlbn has been fubJeCted, by the aCt of 
the ftriker, only to the hire of the furgeon, and the price of his re- 
medies, the cafe is therefore the lame as if the oAcnder had taken and 
deAroyed fo much of the wounded perfon’s property. Haneefa fays 
that the award fur the pain, as mentioned above, can only be deter- 
mined by confidering for how much a perfon might undertake to bear 

fuch 
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fuch a degree of pain, fuppofing it pofliblc that a man were hired 
folely for the purpofe of bearing pain. The award, therefore, for the 
pain is oppofed to the trouble fullained in bearing it. Now trouble is 
not valuable but under a contraft of hire, either valid or invalid ; and 
as no fuch contra£l exifts on the part of the offender, it follows that 
no value can be fet upon the trouble of the wounded perfon in bearing 
the pain occafioned by the offence ; and confequcntly, that the of- 
fender owes nothing on that account; — in the fame manner as where 
a perfon flrikes another a blow with his fift, and puts him in pain ; 
in which cafe nothing whatever is due; and lb here likewife. Witli 
relpedl, moreover, to the fee of the furgeon, the wounded perfon 
has paid it at his own dilcretion, and therefore the offender is not liable 
for it. 

If a perfon give another one hundred Ifripes (for inftance) and 
thereby cut him, and the perfon lb cut recover, in this cafe a fine is 
due for the llripcs, provided they leave a mark ; but if they do not 
leave a mark, the fine is remitted. yfSoo Toofaf maintains that a fine 
is due for the pain inflidled. Mohammed^ on the other hand, alleges 
that the offender mull pay the expence of a furgeon. The fine for 
llripes is to be determined by obferving the proportion which the 
wounds they occalion bear to thole for which a tine is appointed. — 
If, therefore, they be in the degree of one half, an half of the 
appointed fine for a wound is due; if, of one third, a third of the tine 
is 4uc ; and lb forth. 

If a perfon llrike off the hand of another by mifadventure, and 
then, before he has recovered, flay him by mifid venture, he owes a 
complete fine, and the fine for the hand is remitted ; becaufe both of- 
fences are of one Ipecies or defeription, namely, by uufadventure\ 
and the award for both is the fame, namely, a fine; and as the con- 
lidcration for the perfon is alfo a conlidcration for all its parts, it 
follows that the fine for the member is included in the fine for the 

whole 
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whole tndn, whence the calc is the iante as i^ he ha4 llain him 
at the firft. 

If a peribn [wilfully] woynd another, retaliation tnuft not be in< 
Aided until the wounded perfon lhall have recovered ; becaufe the.- 
prophet has faid, “ In the cafe of wounds a delay mifi be obferved for 
“ one year and alfo, becaufe regard is paid to the ultimate, confe- 
quence of a wound, as the award for it is at preleot unknown, fince it 
is polTible that it may prove fatal, and confequently that the ad may 
prove to be murder. The award, therefore, for a wound is not Axed 
until it be healed. 

The fine for In all wilful offences, where retaliation ia remitted becaufe of a 
feijMs, wid doubt, a fine is due from the property of the offender ; and all com- 
for^^nce fof offence, alfo, fall upon the property of the offender; — for 

are to be dif- the prophet has faid, “ 'The Axil as are not to fay the fine for a wilful 
the IrfF^er. “ offence^ nor the fine of a flave^ nor a emptfition for offence^ nor a fine 
“ incurred by acknowledgment ^ noc any thing Jhott of the fine for a 
“ Mawziha woa«</.”— -It is to be obferved, however, that in the 
Aril of the above cafes (where retaliation is remitted becaufe of a 
doubt) the Ane is payable in three years ; for as the offence, in this 
inftance, is analogous to manflaughter or homicide by mifadventure, 
becaufe of the doubt, the lame delay is therefore granted in the pay- 
ment of the Ane. In the cafe of compoAtion, on the contrary, it is 
due upon the inftant, being rendered obligatory by a particular con- 
trad, in the fame manner as the price of the goods in a contrad of 
fale. 

A father If a father wilfully murder his fon, a Ane is due from* his pro- 
hirfotTincan pcrty» payable in three years. Sb<fei maintains that it is payable 
inft|nt* The argument of our dodors is, that in all cafes 
of offence the law has granted a delay in the payment of the Ane ; 
and the precepts of the law are not to be fet aAde, efpecially to coun- 
tenance 
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teiiance an aggravation* which the immediate exaftion of the fine 
would amount to. 

The fine for any offence eflablifhed upon the acknowledgment 
of the ofiender* is due from his property, his acknowledgment not 
being regarded with refpeft to his Akilas ; becaufe of the laying of 
the prophet before quoted, and alfo becaufe the efic£t of an acknow- 
ledgment cannot extend beyond the acknowledger himfelf, (he 
having no authority over others,) and therefore docs not afFe£t his 
Akilas. '■ . 

Wilful murder committed by an infant, a lunatic, or a perlbn 
occafionally infane, \^Matooa,\ being the lame as homicide by mifad* 
venture, the fine for it is due from the Akilasy and lb likewife every 
other fine incurred by fuch perlbns to the amount of five hundred 
dirms and upwards. Sbt^ei lays that wilful murder by thole perlbns 
comes under the conftru^ion of wilful^ infomuch that the fine for it 
is due from the property of the perpetrator; becaufe the aft was wil- 
ful uruloubtedly, as the term wilful applies to any thing done by in- 
tentign and with defign ; and retaliation is remitted in this in fiance 
folely' becaufe perlbns of the above defeription are not liable to any 
corporal infliifiion, — which argument, however, does not apply to 
their property, whence it is that expiation is required of them. The 
arguments of our doctors upon this point arc twofold. — First, it is 
recorded of Alee that he once decreed the fine incurred by a lunatic to 
be paid by his Secondly, an infiint or lunatic is an objc<fl 

of compalfion ; and as an adult, or a fane perfon, is entitled to an 
alleviation, inlbmuch that his fine is paid by his Akilas^ it follows 
that thofe are likewife entitled to an alleviation a fortiori. With rc- 
refjpedt, moreover, to what Shafe'i fays, that “ their a<fi is wilful^" 
it is not admitted; for will depends upon knowledge; and knowledge 
depends upon realbn, which in a lunatic is altogether wanting, and 
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ill an infant is defective. Neither are they (as he alleges) required to 
make expiation ; becaufe that is perforrtied to cover a crime ; and in 
the prefent inilance there is no crime to be covered*, as they are held 
incapable of committing a crime. 


SECTION. 

Of Embryos in the Womb. 


A pfrfon If a man ftrike a pregnant woman upon the belly, fo as to cauleher 

woin*a"n^fo M mifcarry of either a male or female feetus, begotten free, a Gboorh * 

her'SfMT- ® twentieth of the complete fine for a man, namely, five hundred 

riage (of a <//>««, is duc. Upon a favourable conftru^ion. .Analogy would fuggeft 
fatuofneuM nothing whatever is duc from the ftriker in this inftance; bccaulb 
the*"co!npVw living cxiftence of a foetus is not a matter of certainty j and mere 
fine [a Ghar- probability is not an admillible ground of claim. The realbn, how.ever, 
for a more favourable conftruaion of the law in this particular is, 
that the prophet has faid, ** ji Ghorra is due for a feetus and by 
a Gborrd is underllood a male or female flavc, of the value of five 
hundred dirm, , 

•f which kij ^msAkilas of the ftriker, in the above inftance, are to pay their 
pay'thyix*'* GbQrrl\\ according to our dodlors. Malik main- 

tains that it is Iblcly duc from the property of the ftriker; becaufe it 

• This is a technical term, expreffive of a fine of five hundred rfiV/nr, —derived frhtn 
the appellation generally given in Jrabia to an infant male or female Have of that value. 
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is paid in compenfation for a part of the body ; for a foetus is a part 
of the mother; aiid a compeniation for a part of the body, like the 
compenfatiou for a finger (for inftaiicc,) is due from the property of 
the ofiender. The arguments of our doctors are twofold.-— First, a 
precept of the prophet, who once decreed a Ghorrii to be paid by the 
Ak 'tlas. — Secondly, the Ghorra is a compenfation for the perfon, (of 
the foetus,) not for a part of the body ; — whence it is that the prophet 
denominated it a fine. 

The Ghorra is payable within a year. Shafe'i lays that it is pay- »;»<l U U pajr- 
able in three years; becauie rt is a compenfation for the perion, and a year: 
accordingly is diftributed among the heirs of the foetus. The argu- 
ments of our doflors upon this point are twofold. — First, It is re- 
corded, in the traditions, that the prophet, upon a certain occafion, 
decreed a Ghorrd to be paid by the Akilas within the year.— Se- 
condly, the GAorrd is a compenfation for the perfon, confidering the 
embryo as a feparate exigence; but it is aifo a compenfatiou for a part 
of the body, confidering th6 embryo as connefted with the mother. 

Now we pay attention to both confiderations ; and accordingly, wc 
adjudge the inheritance [of the fine among the embryo’s heirs] on the 
firfi confideration, and on the fccond confidcration adjudge the term of 
one year for the payment, — the compeniation for a part of the body, 
where it falls fliort of the complete fine, being invariably payable 
within a year. It is otherwife with refpc£t to parts or divifions of the • 
fine ; for any part thereof due from any perlbn is payable in three 
years *. 

Ip a perfon llrike a woman upon the belly, and /he in confe- t,ut if ihe 
quence bring forth a living child which afterwards dies, a complete 

* The Ghtrri is not confidered merely as a prapartion •/ tht fine, but it a diftind and 
feparate Ipeciei of fine, impofed foleiy in the cafe of tnArjtt, 
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fine is due from the firiker, as be, by ftriking tbe mother, has pro- 
duced the dcftru6tiou of a living perfbn. 


If a perfon ftrike a woman on the belly, and fhe in confequence 
mifearry of a dead foetus, and afterwards die, the ftriker owes a fine 
for the murder of the mother, and a Ghorrd on account of the inif- 
carriage, — the prophet having fo decreed in fuch an inftance. — If, on 
the contrary, the mother iirft die of the blow, producing a living 
child which afterwards dies likewife, the ftriker owes one fine on ac- 
count of the mother, and another on account of the child, as having 
here murdered two people. If, on the other hand, the mother die 
of the blow, producing a dead child, a fine is due for the mother, 
but nothing whatever for the child. Shafei maintains that in this 
cafe a Ghorrd is due on account of the dead child; for as the death of 
the child has been, to all appearance, occafioned by the blow, the cafe 
is therefore the fame as if the mother had produced a dead child whilfi 
ihe was yet alive. The argument of our dodlors is, that it may have 
been the death of the mother which produced that of the child, as 
an embryo muft neceflarily perifh where the mother dies, fince' the 
life of the one is derived from that of the other : — hence it is doubtful 
whether the death of the child was occafioned by that of the mother, 
or by the blow ; and there is no refponfibility in any cafe of 
doubt. 


The fine or penalty incurred on account of an embryo goes as an 
inheritance to the embryo’s heirs, as being a compenfation for his 
perfon. The ftriker *, however, cannot have any fhare in fuch in- 
heritance. If, therefore, a man ftrike his wife on the belly, fo as to 
caufe her to mifearry of a dead child, of his begetting, his [the fa- 
ther’s] Akilas are relponfible for a Gborrd^ of which he cannot inherit 


* Meaning, the perfon who {truck the mother, and thereby occaGoned the mif- 
CArriage. 


any 
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any part ; bccaufc he has flain the child unrightfully, and is therefore 
guilty of murder ; and there is no inheritance for a murderer. 

If a perfon ftrike upon the belly a pregnant female flavc, whofc 
pregnancy has proceeded from fome other than her mafter, and flie, 
in confequcnce, mifearry of a dead foetus, but herfelf remain alive, 
the value of the foetus muft in this cafe be eftimated at the fame rate 
as if it were alive. If, therefore, it be a male foetus, a twentieth of 
the value is due ; or, if a female, a tenth. maintains that the 

ftriker is liable for a tenth of the value of* the mother; becaufe, as the 
embryo is, in one view, a part of the mother, the rate of compenfi- 
tion is therefore determined by the value of the mother, who is the 
original, — the rate of refponfibility for a part being always determined 
by the rate of the original. The argument of our doctors is that a 
Gharri, is a compenfation for the perfon, not for a part or member 
of the body: — for a compenfation for a part or member is not 
due unlefs fbme noticeable defeat be occafioned in the original ; (in> 
fomuch that if there be no defed; occafioned in the original, no- 
thing whatever is due ; — as where, for inftance, a perfon ftrikes out 
the tooth of another, and a fecond tooth grows in its place, — in 
which cafe the llriker is not liable for any thing ;) — and in the cafe 
in queftion the defeA occafioned in the original (namely, the mo- 
ther) is of no account, fiiice a refponfibility attaches for the embryo 
whether a defeat have been occafioned in the mother or not. As, 
therefore, -the Gharri is evidently a confideration for the perfon, and 
not for any part or member, the rate of it is to be determined by the 
confideration for the perfon. Now, in eflimating the confideration 
for the perfon^ the original thing is the perfon ef n freeman ; and the 
rate for the perfon of a free-begotten embryo, if it be a male, is a 
twentieth of the fine for a man, or, if a female, the tenth of the fine 
for a woman ; — whence the fame rule holds with refpeft to the em- 
bryo produced from a female Have. As, however, the valucy in the 
cafe of a flave, is a fubfiitute for the fne, in the cafe of a freeman, the 
firiker therefore owes a twentieth of the value of the embryo, if it 
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be a male, or the tenth if it be a female. Abw To^(^ maintains that 
the ftriker is rcfponfible for any damage which the mother may have 
fuftained, in the fame manner as holds in the cafe of winaals,<~the 
refponfibility for a flave being (according to his tenets) a rei^nfibility 
for property, as (hall be prefently explained. 

If a perfon ftrike a pregnant female (lave upon the belly, and her 
mailer afterwards emancipate “ whatever may be in her womb,” and 
(he then mifearry of a living child, which (hortly after dies, the value 
of it, as a living child', is due, and not the Jine^ notwithHanding it 
died after manumillion; for ftie offender is accounted to have killed 
the child by a blow given to. the mother at a time when it was dill 
a flave. 

Expiation is not doe for an offence comnutted upon an embryo; 
Shafti maintains that expiation is due in this inftance ; for an embryo 
is, in one view, a perfonal entity* ; and as, in the cafe of a perfonal 
entity, life is mod probable, an expiation mud therefore be performed, 
out of caution. The argument of our dolors is that expiation is a 
fort of penal infliction, as it has been ordained for the purpofe of de- 
terment. Now determent applies folely to the perfect man f, not to 
any other fubjeCl; and an endiryo is not a petfeSl man, for if it were 
fo, a complete fine would be due. Our dodors, however, remark 
that if the driker be defirous of performing expiation, it is lawful ; 
for as he has been guilty of a prohibited ad, it is conlequently mod 
laudable that he perform expiation and intreat forgivenefs. It is to be 
obferved that a foetus not yet perfedly formed is the fame as a perfed 
embryo with refped to all the rules concerning embryos becaufe the 

* Arab. Zir. -^Literally, a ft^i meaning, a diftind and feparate beiiy. The 
Eaglijh language does not afford any term precifely correfponding with it.— (For a fiuther 
explanation of it, fee the preceding book, p.' 270.) 

■t Arab. Z«f ISmi/} literally, * ftrfiO vt pirpm. 

dtying 
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faying of the prophet, before quoted upon this fubjed, is unreiiric- 
tively exprefled ; and alfo becaufe, as an imperfect foetus is the fame 
as a bom child, with relpeA to conftituting a female (lave Am-Waltd^ 
the termination oiEdit^ and fo forth, it is confequently the fame 
with relpeSt to the law in queftion. Befides, from the indant of the 
hrft formation of the fxtus it becomes didinguilhed from the body of 
the mother, and is therefore a didind perfon. 


isy 


CHAP. II. 

Of Nuifances placed in the Highway, 


If any perfon condru^I a bath, or fet out a watcr-fpout, or ereft a Buiidingi or 
Wall, or fet out timbers from his WJdl to build upon, or fet up a (hop 

^ . . placed tn or 

or booth,— in the public road, every other perfon is at liberty, how- projeftin^ 
ever mean and hun^ble his condition,, to pull down the fame, and rc- ma^i^ 
move it; bccaufe all people arc entitled to a free paflage along fuch a 
road for themfelves and their cattle ; and the cafe k therefore the lame whuever. 
as where a dranger crefts a building upon a partnerlhip property ; in 
which indance any one of the partners 'is at liberty to remove fuch 
building; and fo here likewife the removal is lawful to all, as all are 
alike partners in the rights of the road. It is lawful, however, for 
the perfon in quedion, in all the above cafes, to make ufe of the bath, 
fountain, or fo forth, where they are ho way injurious to the com- 
munity; for as he has the right (in common with others) of palfuig 

and 
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and repairing, it follows that, provided there be no injury fuAained, 
the obftrufting him in the enjoyment would be vexatious, But 
if they .be injurious to the community, the ule of them is abo- 
minable. 

It is not lawful for an inhabitant of a lane Ihut up at ond end to 
conftruft in it a bath, fet out a fpout, or fo forth, without the con- 
lent of the other inhabitants, whether it be injurious to them or other- 
wile; for as the lane is, in faft, their property, (whence it is that the 
right of Sbaffa with rcfpcfl; to the houfes in it appertains equally to 
them all,) their acquiel'cence is . therefore indifpenfable. In a public 
road, moreover, the converlion to particular ufe is lawful to all men 
indifcriminatcly, excepting only in inftanccs where it may prove de- 
trimental ; for as it is impolllble to obtain the acquiefccnce of every 
individual of the community, each is therefore accounted a proprietor, 
left his right of ufe Ihould be altogether defeated : — but it is not fo in 
a clofed lane ; for as it is prafticable to obtain the acquiefccnce of all 
the inhabitants of the lane, the privileges of partnerlhip therefore hold 
good, both aftually and virtually, with refpeft to each individual of 
them. 

If a pcrfon ere^l: a building in the public highway, as before men- 
tioned, and it happen to fall upon and deftroy any one, a fine is due 
from the Akilas of the perlbn in quedion; becaufe he was the occa- 
lion of the deftruiftion, and was guilty of a tranfgrellion in having 
erefled a building in fuch a htuation ; and a perfon who occafions a 
deftrudtion is refponfible where he has in any refpetft tranfgrefled, as 
in the cafe of digging a well in the highroad. The fame rule alfb ob- 
tains where the building falls upon and thus deftroys a mam or an 
animal. 

If a man ftumble ovet the ruins of fuch building, and fall upon 
another man, and they both die, the perfon who er6£l:ed it is refpon- 
f) fiblfi 
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fible for bothy and nothing is due- from him who fell upon the other ; ''f-'iirac- 
for as the builder was the primary caufc of the accident, the cafe is 
therefore the fame as if he had (truck the perfon who fell, and Ib 
caufed him to fall upon the other, and they had both died in confe- 
quence. 

If a water- fpout, fet out from a houfc over the public road, fall Cafeordrath 
upon any perfon, and kill him, an examination muft be made to dif- 
cover which part of the fpout it was that hit the perfon ; and if it 
appear that he was (truck by the end next the houfc from which it 
had projefted, no atonement is due from the perfon who fet it up, 
becaufe with refpcfl to that part he is not a tranfgrcHbr, fiiice he had 
placed that in his own property ; but if it appcar,that the dcccafed was 
(truck by the projecting end, the perlbn who fet it up is refponlible, 
becaufe with refpeCt to that part he is a tranfgreflbr, as having cauicil 
the fpout to project over the road without any neceflity, lince lie 
might to as good purpofc have fixed it up fo as not to projeCl over the 
road at all. — (It is to be obferved that in this infiance expiation is lUit 
incumbent on the fixer up of the fpout ;-.-nor is he excluded from in- 
heritance; for he is not the aCtual perpetrator, but ftaiuls merely 
guilty of homieide by an intermediate caufe.') — If, on the other hand, 
it appear that the deceafed was llruck by both ends of the fpout, th 
fixer-up is refponfible for an half of the fine, and the other half drops ; 
in the fame manner as where a perfon is wounded by another, and 
alfo by a lion or tiger, and dies, — in which cafe an half only of the 
fine is due from the wounder. If it cannot be dil'covcred which part 
of the fpout ftruck the deceafed, in this cafe alfo an half of the fine is 
due; for the accident may have happened in either of two ways, in 
.one of which the complete fine is due, and in the other nothing what- 
ever; and therefore, in contemplation of circumfiances, half 
is impofed. 


Tk 
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If a perfon coiiftruA a balcony, projeding from his houfe, and 
then I'cll tlic houfe, and the balcony afterwards fall upon any perfon 
and dellroy him,— or, if a perfon fet up a piece of tim^r in the mid- 
dle of the highway, and afterwards fell it, and deliver it to the pur- 
chafer, and he [the purchafer] declare him acquitted of all accidents 
which may happen from it, and leave it there until it fall and kill 
fonie perfon, — the feller is refponfiblc in both inftanccs, and nothing 
whatever falls upon the purchafer ; becaufe the a£b of the feller (in 
conftru£ling the balcony, or fetting up the timber) is not done aw'ay 
by the extinAioa of his property ; and as fuch aft occafions refponfibi- 
lity, he is refponfible accordingly, and not the purchafer, who has 
not done any aft to occafion refponfibility. 


If a perfon lay fire in the highway, and any thing be burnt in 
confequence, he, as having tranfgrefled, is reiponfible for the damaged 
If, however, after the fire being thus laid in the highway, the wind 
ihould blow it to another place, and any thing be burnt in confe- 
quence, he is not refponfible, as by the wind carrying off the fire his 
aft is done away. Some, indeed, iay that if the fire was laid in the 
highway at a time when the wind was high, he is refponfible ; be- 
caufe he laid the fire there, notwithilanding his knowledge of the 
probable confequence ; and therefore the aft of the wind, in carrying 
it otF, is in effeft the lame as if he had himfelf carried it to the place 
wliich was burnt. 


If a perlbn hire workmen for the purpofe of conftrufting a bal- 
cony, or a penthoufe, and fuch balcony or penthoufe fall upon and 
kill a man before the workmen had finifhed it, the refponfibility ^lls 
entirely upon the workmen ; for the deceafed was dcllroyed in con- 
fequence of their adl ; and lb long as they continue engaged in the 
work, the balcony or penthoufe is not held to be delivered to their 
employer. Their aft is therefore conftrued into homicide, inlomuch 

that 
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that they rauft perform an expiation for it. Bcfides, as their cmj.-loycr 
did not hire them to kill any perf )n, but tO'ConftruiS an cretfllou, the 
accident has therefore no relation to tlic contraft of hire, but att.x lKs 
to the workmen alone, whence the damage alfo attaches folely to 
them, as being a confeqiience of their a£l. If, on the contrary, the 
balcony or penthoufc in queftion fiill after the work is flniflied, the 
owner of the houfe is refponfible, on a favourable ci);il1riii.‘Ii(jn ; for in 
this cafe the contradl of hire has been completely fulfilled, inlimaueli 
that the workmen have become entitled to their wage;. I'hcir act 
has therefore devolved upon their employer, who coiifcqucntly flaiuls 
ill the kune predicament as if he had himfclf performed the work ; 
and he is refponfible accordingly. 

If a perfon fpill water on the highway, either purpofely, or by a perfon \% 
performing his ablutions there, and a man or animal pcrilh in confe- JorTny .I’cci 
qucnce, a fine for the man is due from the perfon’s Akilas^ or a com- hi» 

penfation for the animal from the perfon himfelf ; becaufe he has been ihrowing w.i. 

* - f. n. .... . p 1 /»' *<-'f 

guilty of a tranfgreuion, injurious in its confequcnces to the pallcngers highway, 
upon the road. It is otherwife where water is fpilled in a clofed lane 
by one of ]the inhabitants, and a man or animal pcriflies in confequence; 
or, where an inhabitant of fuch a lane fets down any thing in the 
middle of it, and a man or animal falls over the fame, and fo perifhes; 
for in none of thefe cafes does refponfibility attach to him, as any in- 
habitant of a clofcd lane is entitled, in virtue of his rcfidciicc, to per- 
form thefe a£l:s in fuch lane, in the fame manner as in a partncrfliip 
houfe. Lawyers remark that what is here advanced applies only to a 
cafe where water is fpilled upon the road in large quantities, fuch as 
commonly renders the footing infccure ; — but that if the w.iter be < 
only in a fmall quantity, and not in a degree to endanger the paflengcr, 
there is no refponfibility. 

If a perfon knowingly and wilfully pafs over a road in which 
water has been fpilled, as abov6, and perifh in confequence of falling fulUincd the 
VoL. IV. A a a in 
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aamaee bad ill it, nothing whatever is incurred by the perfon who fpilt the water, 
eS w/fwh here the dcccaled has periffied from his own wilfulnefs or obfti- 
nacy. Some, however, remark that this rule obtains only where 
the water is Ipillcd over a />ar/ of the road, for in that cafe a part re- 
mains unalFeftcd by it whereas, if it extfend over the whole road, 
the palTengers have no option ; and (as they further obferve) the 
fame diltin^lion holds with refped to timbers^ or other nuifances, fet 
tip in the highway. 


The perfon Ip a Ihopkeeper defire a perfon to fprinkle water in the front of 
waur'ra'be >his {hop, and another perfon fall there, and die in confei^uence, the , 
Aerosrf il* rcfponfibillty refts upon him who gave the order, [the fhopkeeper,] 
refponfibie ^ Oil a favourable conftruflion (and fo likewife, if a fliopkec-pcr hire 
* a workman to ere£b a ftall or other edifice in the front of his fliop, 
and after it is finiflied a peribn fell over it and die :)--^becaufe the order 
given by the fliopkee|>er is of a lawful nature, his right to the pre- 
cinfts in front of his (hop bang fuperior to that of any other per^; 
and therefore the aift oif the perfon whom hedirefted muft be referred 
to hinlifetf.— It is otherwlfe where a perfon orders another to throw- 
water, or ereft an edifice, in the middle of the highway; for^^ this 
cafe the refponfibility refts upon him who obeyed the order, as an 
order to this effeft is unlawful, the man who gave the order pofief- 
fing tio Afperior right in the highway. 


Cafeofsper* 1^ ^ peribn dig a well, or ]fy a,ftone, ui the middle of the high- 
^ qoc4cqueii)Ce, a fine U due from the Akilat 

ini; « Aonc. of the perfpo u;hQ placed fuch jpuifiince there. If, on the contrary^ 
«af. an aoifloal were thus to perifli, the compenlation for the fame woi^ ‘ 
be Sue from the froperiy of the peribn in queftion ; becaufe, as he. 
has .been guilty of a tnnfgrefiipo, he is therefore reiponftble for any 
eccidents it may occafion; and as the Akilas are not implicated 
except in oflences againft the fer/ont it follows that, - in pafes 
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of property merely, the rcrponfibility re{b folely upon the oflTendcr 
himielf. 


The throwing of dirt or earth in the highway, or the carrying The throw- 
away of earth thence, fo as to occafiou an hollow, is the lame as digging’ T 
placing there a ftone or log of wood, for the reafons already explained. jj* 
It is otherwife where a perfon merely fweeps the road; for in this cafe the f««e u 
he is no way liable to refponfil^ty, as his adt of fweeping does not 
occafion any nuifance, but rather the contrary. If, however, this 
perfon leave an heap of the fweepings in the road, fo as^ to occafion 
accidents, he is refponfible, fince in adting thus he is guilty of a tranf* 
grellion. 


If a perfon lay a flone in th^ighway, and a fccond perfon re^ The romov- 
move the ftone. to another part of the road, and a man be thereby fa'ncl*o"M. 
deftroyed, the refjponfibility refts upon the remover of the ftone; be- 
caufe the adt of the original depofitor is abrogated in its efledt, by the fihUitr for 
place which he had occupied with the ftone being cleared, and another u 
place being occuped with it by the aft of the remover,— who is there- 
fore ref^iihble for the confequence. * 


' It is related in the Jama Sagbeer^ that if a perfon conftruft a There h no 
common fewer in the public highway, by the order or compulfion pf foj^ccidenu 
the Sultan, he is not refponfible for confequences; becaufe, in con- 
ftruftbg the fewer, he has not committed any tfanfgreflion, for info Aruaedinthe 
doing he afted by order of the Sultan, who poflefles a paramount au- public autho- 
thority with ref^ft to aH public rights. It is otherwife where a per- 
fon does fo without fuch an order ; for in thal cafe he is refpohli^e, 
as. having tranfgrefled, in prefuming to ehcroach upon the public 
rights without a fufficient authority r—befiefes, afts with refp^ to the 
highway arc permitted under a condition of fafety,~that is, under 
the condition that they be not injurious. It is to be obferved that 

a 2 this 
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this diftiufliioii holds in all cafes of a&s with refpea to the highway, 
as the fame reafoniiig equally applies to every other iidlance. 


Aperfondig. Jk a pcrfoii dlg a Well in his own land, and another be killed by 
fn"lij ^*n falling into it, the digger of the well ia not rcfponlible, as he has not 
rtfponfiUe tranfgreflcd ; and the fame, rule alfovliolds where a perfon digs a well 
for any death within the precinds of his houfc, a man being entitled fo to do, for 
the purpofes pf domellic coii'stenience. Sonse fay that this rule with 
refpeft to a .well dug in the precindls of a houfe holds only in cafes 
where the, houfeholdcr has either a property in fuch precinfts, or pof- 
‘fellesa right, by immunity, of digging therein; — biit that where the 
precindt is public, or held in partucrlhip, (as in the cafe of a court or 
clofed lane,) the digger is refponfible, fince in digging ‘ the well 
under fuch circumilaqces he is guilty of a tranf^eifion. — ^This is 
approved. 

A perfen , . . If a perlqQ Swell or pit inthe highwa^, and ai^her happen 
to fallin, andJtherc. pprUh of hutigei’, tbfe digger is not refponfible, 
accorc^g to becaufe the deceit has Here- died of 

does not oc- and iiot in conlequQQce of the excavation, as his death'cannof^ at- 
^l oy^fpon- jtQ latter unlefs he be killed by the fall, which is not the 

cafe in tl)|s.inftance. ■ - < 
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If a peribn hire worlcipen to dig a well in the precinfts of his 
neighbour's habitation, and they <%- it accordirigly, and a man be 
killed by fiiUing iotQ it, the neij^ofibility refts».upon the employer, 
not upon, the .workman, provided they 'dog the well under the idea 
of t^he place being within the-precin^-of their employer; becaufe, as 
a contrad-of hire, ignorantly engaged in, is law^l and ^^lid in ap- 
pearance, thdir aA is therefore referred to the hirer; they themfelves 
having proceeded under a deceptioD-:-^the cafo being, in fad*, the 
fiune as where a perfon defires anotlier to flay ** fuch a goat," and 

he 
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he does fo accordingly, and it afterwards appears that the goat was 
the property of another,— in which cafe the compenlation is paid by 
the perfon who gave the order. It is otherwife where the workmen 
digthe'well, knowing, at the fame time, that' the place is not within 
theprecind^s of their employer; for in this cafe they are refponfiblc'; 
becau& the contradt is not here valid ih appearknee, as they have not 
been deceived. 


If a perfon conftrudt a bridge, or lay a plank, in ^Jje highway T'l'c builder 
(over a ftream] without authority, and another, wilfully pafling over 
fuch bridge or plank, fall ofF and perifh, ftill the pcffbn in queftion is 
not refponfible; becaule although he be the creator of the caufc, and life which 
therefore a tranfgrefibr, yet as the deceaied was a wilful agqnt ♦, and |!Iffingover" 
tranfgrefled in- his own-adt his deftrudWon is therefore referred to “• 
hhnfelf : and alfb, becaufe where the adl of one who has an option 
intervenes, it precludes the reference of the deftriidlion to the firft 
agent ; as ^here (for inftance) a perfon digs-a well in the highway, 
and another gives a mau a pufh; knd thereby caufeS hihi to fall int6 
tho well, fo that he dies,— in which cafe the' fcfponfibility refts u^n 
the parfon who gave the ptfili, fince his aft,' bei^ the aft of a wilful 
a|^t, , precludes a reference of the defttuftion to the digger of 
the well. 


If a perfon be carrying a load upon the liighway, and the load A porter is 
fell upon any perfon fo as tb* kill him, of fall ih the road fp as to fo^tceWents 
caufe a perfon to fthriible 'Attd thereby odefifidh 'his death, the refpon- 
ftbility refts upon the cafrier;— whereas,' if i perfon be wearing a 
oloak upon the highway, and it fell upoh’ afty perfon, or upon the 
road, fo as to occaflon deaths the carrier df thd cloak is not refponfible. 

* Arab. a perpetrator. 

•f (Probalbly) as havmg pafted over the bridge, &c. without leave from the builder 
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The difference between thefe two cafes is, that as the bufinefs of the 
carrier is to take care of his parcel or load, the circumllance of re- 
ftri£ting his liberty of carrying it to the condition of fafety does not 
operate as a hardfhip upon him whereas, the bufinefs of the wearer 
is not merely the taking care of his garment, but the wearing of it ; 
and therefore, as the reftri^ling his liberty of ufe to the condition of 
fafety would operate as a hardfliip, his ufe of it is notreftrifl^ to any 
particular conditions, but is allowed to him generally. 


■A ftranger 
(iianging up a 
lamp, or 
ftrewing gra- 
vel, tcc, in a 
mofauefisre- 
ipoAAble for 
anjf accidenu 
ivhich may 
arife there* 
ftomi 


If a peffon hai^ up a lamp, or fpread a carpet, or ftrew gravel in 
a mofque appropriated to any particular tribe or people, and any perfon 
perifli in conlequence, nothing is incurred, provided the peribn who 
hungup the lamp, or fo forth, be one of that people; — whereas, if a 
ftnuiger do any of thefe ads, he is refponfible. In the feme manner, 
if one of the people of a mofque -fit in that mofque, and any perfon 
perilh in confequence, he is not refponfible, provided he be, at the 
time, engaged in prayer: but if he be engaged in reading the Korak, 


or teaching, or be waiting for •the time of prayer, or fleeping (either 
during j>rayer or at any other time,) or converfing, he is refponfible. 
The reafon.for the law in the former initance is, that as all the regu- 
lations of a mofque, fuch as the appointment of a prieft or a fuper- 
vifor, fhoopening and (hutting of the doors, and fo forth, appertain 
fblely to the people to whom the ifiofque belongs, and not to any 
others, their ads are therefore of a neutral nature, and are not re- 


ftrided .to the condition of fefety; whereas the ads of all others with 


refped to it are ather tranfgreffive, or permitted under the condition 
of fefety; and a pious intention does not prevent refponfibility where 
the peribn errs in the manner of his |«ety. The reafon for the law in 
the fecond inftance is, that a mofque is conffruded particularly for 
the purpofe of prayer, to which reading the Koran, teaching, or fo 
forth, are only (as it were) appendages; and as it is indifpenfable that 
a difiindion be ma^e between the original and'the branch, or depend- 
ant, the ad of prayer (which is the original) is therefore permitted 


generally. 



3^7 


CHifr.n, FINES. 

■ 

geiierally> without any reftdaion to the condition of fafety, whereas 
idl other a^ or employments are fo reftriaed. 

If a ftranger to the people of the mofque be at prayers in it, and a 
peribn fall over him, and die in conlequence, the ftranger is no way 
relponfible ; becaufe (as has been already obferved) a mofque is con- 
ftruaed for the purpofe of prayer; and although the right of public 
prayer appertain folcly to the people of that mol^ue, yet any perfon is 
entitled to pray there alone. 


S E C T I O N. 

Of Buildittgs which are in danger of falVingi 


If a wall Mon^ng to any perfon lean towards the public high- 
way, and a perfon require the owner to pull it down, and call people 
to witnefs his requifition, and the ow^er negledt taking it down, un- 
til at length it fall and deftroy either man or property, the owner is 
refponlible for the damage fo occafioned, on a favourable conftruftion. 
Analogy would fuggeft that be is not refponflble ; (and fuch is the 
dodrine of Shefet ;) for be has neither perpetrated the deftrudtion 
himfelf, nor ^ne any thing tranfgreflively to^cafion it, as he built 
the wall in bis own right, and its tottering, or the wind lhaking it, 
were not his adts, whence the cafe is the fame in efFe£t as if the wall 
had fdlen previous to ,the requifition, and calling of witnefles, as 
aforefaid. The reafbns, however, for a more favourable conftruAIon 
of the LAW in this particular are twofold.-— First, upon a wall leaning 

over 
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over towards the highway, the public cotQcnuuication^becomes inter- 
rupted, aiwl the way * occupied’ by the property of the pwfte^of that 
wall. When, therefore, any perlbn makes application to him, and 
requires" Jiini to clear the way, it is incumbent on him fo to do; and 
he is confcqutntly guilty of a tranfgreffion in neglecting it, and there- 
fore icmains rcfpouiible for any damage it may occafion in the fame 
manner as where a man finds his ^rm^nt upon another, and demands 
it of him; in whicll cafe, if that other refufe to deliver it, he is 
guilty of a tranfgrefiion, and is confequently refppnfible for the gar-, 
ment if it thould be loft whilft in his polleflion.— Secondly, if the 
owner of the wall were not made refponfible for any damage its fall- 
ing might occafion, he would negleCl to remove the nuifance, and 
confequently paflengers would fuftain an injury, as they would be de- 
terred from going by the place, for fear of the wall falling on them. 
The removal, moreover, of any thing injurious to the community is 
a duty incumbent upon the perfon to whom it belongs; and as the 
owner of the wall is the perfon immediately concerned in the prefent 
inftance, it is therefore incumbent on hipi to take it down, notwith- 
ftanding his fo doing may be prejudicial to himfelf, fince private in- 
tereft muft yield to public benefit. It is requifite, however, that fuch 
a time be allowed as may admit of the owner taking down his wall, this 
being indifpenfable totheeftablifhmentof offence from negleCt or delay. 
If (after the requifition for pulling it down) any perfon be deftroyed by 
the wall falling, a fine is due from the Jit/as of the owner, not from 
the owner himfelf ; for as the offence, in this inftance, is ftill 
fhort of homicide by mifadventurei an alleviation is admitted. «/or//or/, 
left the owner fhould fuffer too feverely ; — but if, on the contrary, 
property (fuch as an animal, or houfehold goods) be deftroyed, the 
compenfation for k muft be paid by the owner of the wall, as the 
AkUas are not implicated in the refponfibility for property. It is to 

* Arab. Hawi ; literally, the air, or atm^phtre ; a phrale generally ufed where the 
nuifance or obftrudion is not immediately upon the ground, 

7 


be 
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be obferved that the application (that is, the requifltion for pulling 
down the wall] is a condition of refponfibility, but not the taking to 
•witnefs', for the latter is called in aid merely with a vie^ to eftablifh 
the former, in cafe of the owner of the wall denying it, and is there- 
fore ufed only out of caution. The application is made by the claim- 
ant fa:ying to the owner of the wall, “ Your wall has become danger- 
“ ous you muft therefore take it down, left it prove deftru£tive 
and the taldng to witnefs is effedied by his faying to the byftanders, 

“ be ye witnefs that 1 have required this perlbn to take down his 
wall.”— -It i proper, however, to remark that the taking to wit- 
dift before a wall has become ruinous or crooked is not valid, as tranf- 
greftton cannot be eftablilhed previous thereto. 

If a peribn build a wall in the highway, leaning over from the A 
firft, lawyers remark that he is relponlible for any thing which may crookcJ yf A\\ is 
be deftroyed by its falling, independant of the requilition before men- for*the^'da- 
tioned, as having been gitUty of a tranfgreffion in the building of it, Joifed by”* 
in the fame manner as a peribn who conftrufts a balcony or gallery failing, 
proje^ing over the highway. 

The evidence of one man and two women fufSces to eftablilh The requifi- 
the application above ^^licfibed; fbr it is not here requiflte, as in buoiJd upon 
cafes of murder, that t^f9|^||he witnefles be males, the death occa- of*one man'* 
iioned by the falling rf not amounting to murder. *«- 

A’Mvssulman and a ^Hdj^nee are' upot) an equal footing with re- a 
I peA to the requilition for pMing down the wall, as all mankind arc u'wcUa/a** 
partners in the right of paiOR along. The application is therefore 
valid, by whomlbever it be dpde,— whether a man, a woman, a free- 
man, a Mokdtibf a Have, (pbvided bis mafter give him pcrmiliion to 
litigate the point,) or an in&nt, (with pcrmiliion to litigate from his 
guardian.) — It is allb valid Whether made by the Sultan or any other ; 

VoL. IV. B b b for 
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for as the application affefts a natter of right 'in which all are equally 
concerned, all are therefore etpially entitled to make it. 

If a wall lean over towards a' neighbouring boulej the owner of 
the houfe is entitled to require it to be pulled down, — or the tenants, 
whether they be hirers or borrowers,>— for to fuch perfons in particu> 
lar the right apperbuns in this inftance. 

If the owner Or tenants of the houlb grant the owner of the wall 
a term of delay, or exempt him from refponlibility for any damage 
which may be ticcalioned by it, it is lawful, and the owner of the 
wall is not refponliUe in cafe of any thmg bring deftroyed by its fall, 
becaufe the right'of the owner or tenant alone is concerned. It is 
otherwife where a wall leans over a road, and the magiftrate, w the 
perfon- who made the requHition for pullmg' ir down, grants a term 
of delay, or an exemption ; for this is not valid ; and the owner of the 
Wall confequendy ftili remains refponfible in cafe of its filing and de- 
ftroying any thing ; becarfo here the right of every one is concerned ; 
and the magiftrate, or the perfon who made the requilitioa, is not 
at liberty to annul a right of the public. 

If, after appKcation, a perfon fell a houfe, die wall of which 
leans over, and the purchafer take pfleffion of it, and any thing be 
then deftroyed by its ftdling, there is no refponfibility whatever upon 
either party.-— The filler is not refponfiUe, as offence cannot be efta- 
blifhed in him uidefs it appeared that he heg^eded to take down the 
wall, having at the fame time at^y fofd do ; and here his ability has 
terminated with the fale : — ^neither is ^t^iurcHafir refponfilde, becaufe 
no application has been made to him. i|^ut if ap|dication be made to 
the purchafer after the ftle, he then'*1>ecomes refponfible, as in 
that cafe he pofiefles the ability of complying with the requifltion. 


Th* 
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Thb application and requiiitlon for pulling down a ruinous wall 
arc valid when made to any one who poflefies the power of pulling it 
down }— but not when made to one who is not pofleiled of this power, 
iiich as a pawnee, a truftee, a borrower, or a renter. The applica- 
tion and requilition in queftion are therefore valid when made to the 
pawner of a houfe, as he has it in his power to poll down the wall by 
redeeming his houfe. They are alfo valid with refped to a wall be- 
longing to an infant when made to the infant’s parents or guardians ; 
and if, after the requilition, they negle£t to pull down the wall, and 
any thing be deftroyed by the ftll of it, the compenfttion falls upon 
the infant’s property, becauie their ad is, in eflped, the ad of the in- 
fant They are likewife valid with refped to a Mokdtib^ as he may 
be authorized to pull down’ a wall ; and alio, with refped to a trading 
flave, whether indebted or otberwife, for the fame reafbn ; — and if, 
in this laft inftance,- the flave negled to pull down the wall, and any 
property be deftroyed by the wall falling, the compenfation for it rcfls 
upon the Have’s perfon*;— or, if a man be deftroyed, the fine is due 
from the mafter’s Aktlas, 

If a ruinous wall be held in coparcenary by fcveral heirs, and a 
perfon apply to one of the heirs, requiring him to pull down the wall, 
the application affeds that heir in particular; and accordingly, if any 
thing be afterwards deftroyed by the falling of the wall, the heir who 
was applied to is refponfible in proportion to his fhare of inheritanre ; 
for it was in bis pwer to have remedied the auilance by referring the 
matter to the Keizee^ and reprefentiug the circumftance to him, re- 
quiring his order to his coparceners (if pre&nt) to pull down the wall, 
'~-or (if abfent) his authority to do fb himfelf. 

If a ruinous wall fall upon a man, after application, and deftroy 

• a 

* That he muft either T>e made over or redeemed, as in other cafes of offence. 

B b b 2 him, 
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him, and another perfon fall over the corpfe, and fo periO), the 
proprietor of the wall incurs nothing for this fecond perfon, be* 
caufe the removal of the corpfe was incumbent upon the 
not upon /jm. If, on the contrary, another perfon, after the wall 
falling, be deflroyed by ftumbliug over a fragment of the ruins, 
the owner of the wall is refponfible, as it is his bufluefs to clear 
the road of all fuch fragments, hnce tbofe are his property, and 
an application with refpe£l; to the wall itfclf is (as it were) an 
application with refped to the fragments, the intention of it being /o 
clear laghvaay. 

'^Tf a perfon make application concerning a wall which leans 
over towards the highway, and it afterwards fall, throwing down 
a vafe, or urn, which had flood upon it, and a man be thereby 
deftroyed, the owner of the w'all is refponfible, provided the vafe 
or urn was his property, as the freeing the road from it refled 
upon him. If, on the contrary, the vafe or urn be the property 
of fomc other, the owner of the wall is not refponfible, fince the 
freeing the road from the vafe or urn refls upon him to whom 
it belongs. 


CHAP. 
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CHAP. III. 

Of Offences committed iy or upon Animals. 


T'he rider of an animal is anfwerable for any thing which the animal 
may dcftroy by treading it down, or by (Iriking it with his head, his 
forefeet, or his body : but he is not refponfible for any thing which 
the animal may deftroy by flriking it with his hiiid-fcet or his tail.— - 
In fliort, it is a rule that the right of pafliug on.the highway is al- 
lowed to the whole community, under the condition only of fafetv ; 
for it is the exercife of a privilege in the paflenger, with relpedl to 
• bimfelf m one fhape, and with refpeft to others in another ihape, the 
right of paflage being participated among the whole community, — 
whence it is adjudged to all, under the condition of fafety, with a 
yiew to the intereft of both parties. — It is moreover to be obferved, 
that a reftriAion to the condition of fafety can obtain only in matters 
where an attention to fafety is prafticable ; for if it were impolcd 
where fuch attention is impradicable, the exertion of the j'rivilcgc [c^f 
travelling on animals] would be altogether precluded. Now it it. 
poHlble for a man to guard againft the animal he rides trcculing men 
or property under foot, and fuch like, fince a perfbn who rides is 
under no ncceffity of treading down every thing that lies in his way : 
but he cannot guard againft the animal ftriking things with his hind- 
feet or tail, fince an animal unavoidably ufes thefe parts, in travelling, 
without any immediate controul from its rider. Accordingly, he is 
reftri£led to the condition of fafety in the former infiance, but not in 
the latter. If, however, he ftop the aoimal in the highway, he is 
refponfible for any dcflrudlion which may be occafioned by a kick of 
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its hind-feet, or a ftroke of its tail, fince it is poflible for him to avoid 
Hopping, although it be not in his power to guard the animal from 
kicking, or fo forth ; and therefore, as he tranlgrefl^ in fo ftop^ 
ping, he is refponfible for any damage which may enfue in con- 
fequence. 

If an animal’s hoof Hrike upon and throw up gravel or fmall 
Hones, and a perfon's eye be put out, or his clothes damaged thereby, 
the rider is not refponlible ; whereas, if the animal fo throw up a 
largt Hone, he is refponftble. The reafon of this is that in the former 
cafe it was impoHible.to guard againH the accident, Hnce an animal 
cannot move without being liable to it ; whereas, in the fecond in- 
Hance, it is poflible to guard againH the accident, fince animals may 
eafily be fo guided as to avoid large Hones. It is to be obferved that, 
in all thefe cafes, a fecond rider (that is, one who rides behind the 
firH) is in the fame predicament as the iirH, with refpedt to refpon- 
libility. 

If an animal, whilH travelling, difeharge its dung or urine on the 
highway, and any perfon periih in confequence, the rider is not re- 
fpoiiHble, fince it was impolfibie to guard againH this; and the fame 
rule alfo holds where the animal Hands Hill whilH difeharging its dung 
or urine, or when the rider Hops it for this purpofe, fince there are 
leveral animals which cannot perform thefe whilH in motion. If, 
however, the rider have Hopped the animal for any other purpofe, and 
it difeharge its dung or urine, and any perfon perifh in confequence, 
he [the rider] is refponfible, as in fo doiiig he was guilty of a tranf- 
greffion, fince he Hopped the animal without any abfolute neceffity, 
knowing, at the lame time, that this muH be injurious to the pal* 
fengers. 
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Thb driver of an animal is refponfible for any damage the animal 
may occafion with either its fore or hind-feet, whereas the leader of an 
animal is refponfible for the damage occafioned by its fore-ktt only, 
•not by its ^iff^-feet. The compiler of the Heddya remarks that this 
is what is faid by Kadooree in his compendium ; — and feveral of our 
modern dodiors coincide in the fame opinion ; becaufe, as a perfon 
who drives an animal before him has a view of his hind-feet, it is 
therefore in his power to avoid accidents from them ; whereas, a per- 
fon who leads an animal after him, not feeing or having any command 
over its hind-feet, cannot poffibly guard againfl fuch accidents. Mod; 
of our modern doctors, however, are of opinion that as the driver of 
an animal has no more command over its hind-feet than a perfon who 
leads it, he therefore is not refponfible, any more than the other, 
for the damage which may be occafioned by them'; — and this is ap- 
proved. 

It is written in the Jama Sagheer^ that the driver or leader of an 
animal is refponfible in all the inftances in which refponfibility lies 
againft the rider; for as they (as well as one who rides) occafion the 
damage by taking the animal to the place where it is committed, their 
fo doing is therefore reftrifted to the condition of fafety, as far as 
may be practicable, in the lame manner as holds with refpeCt to the 
rider. 

The rider of an animal is required to perform expiation only 
where he has happened to tread down a perfon,— not in any other in- 
fhince ; — but no expiatory aft whatever is required from the leader or 
driver of an animal. The reafon of this is that, in the cafe of treading 
down a perfon, the rider is, in effeft, the perpetrator of the homicide, 
as it is by bis weight that the perfon is deftroyed,— the weight of the 
animal being merely a dependant upon the weight of its rider, fince 
to him the mtm of it muft be referred, it being the injlrument of fuch 

motion. 
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motion. It is otherwife with the leader or drher of an animat ; for 
thofe arc otily the producers of the intermediate caufe, and not the 
aftual perpetrators of the homicide, as their a£t8 did not immediately 
affeft the fubjeft; (and the fame reafoning holds with relpedt to the 
aft of the rider in all cafes except that of treading down ;)— and expia- 
tion is enjoined, in cafos of homicide, only where the offender is the 
actual perpetrator of the homicide, not where it it effefted by an in- 
termediate caufe. In the fame manner, the rider of an animal is ex- 
cluded from his fucceflion to the dcceafed by bcquefl or inheritance, 
in i. cafe of treading dowHy but not the leader ot driver, exdufion 
from bequefl: or inheritance being reftrifted to the ailual per- 
petrator. 

If one man ride upon an animal whilft another drives or leads 
it aloiig, and it tread down a man, fome fay that no part of the re- 
fponfibility falls upon the driver or leader ; becaufc the rider (as has 
been already explained) is accounted the aSlual perpetrator of the ho- 
micide, and the driver or leader the producer of the intermediate 
caufo ; and the accident muft be referred to the aftual perpetrator, 
rather than to the producer of the caufe.-— This is approved. 

If two men be riding on two different animals, andruih with vio- 
lence againfl; each other, fo that they both die, the fine for each is 
due from the Akilas of the other. Shrfe'i and Ziffer maintain that in 
this cafe the Akilas of each party owe an hedf fine only, on account of 
the other*, each having died as much in confoquence' of his own aft 
as of that of the other, whence one half of the homicide, on each part, 
is of no account.— The argument of our doftors is, that the death 
of each party raufl be referred fblely to the aft of the other, and 
not in any degree to bis own aft, for his aft (namely, pafling along 

* The fines here (as in all other cales) go to the heirs of each party rdpeffirdy. 

6 the 
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the highway) is purely of a neutral nature, and an aft of fuch a nature 
does not admit of the death being referred to it fo as to occafon re- 
fponfibility. It may indeed be objected, that upon this ground the 
whble of the blood is of no account, and of courfe that nothing 
whatever is due from the Akilas on either fide for as the aft of both 
(namely, pafiing along the highway) is of a neutral nature, it cannot 
be made the occafion of refponfibility. In reply, however, to this it 
is to be obferved, that although the aft of each party, refpeftively, 
be of a neutral nature, Aill it is reftrifted to the condition of fafety ; 
and a neutral aft, refrrifted to the condition of fafety, notwithftaud- 
ing that it be not an occafion of refponfibility with refpeft to the party 
b'mfelf^ is neverthekfs (o with refpeft to the other party. It is to be 
obferved, however, that a complete fine for each rider is due only 
where thdy have happened to ruth againfr each other (as above) by 
mifadventure', for where they have done fb wilfully ^ an halfftxit only 
is due on account of each. All that is here advanced proceeds on tlie 
fuppofition of the parties havigfreemen j for if they be both Jlavesy the 
blo^ of each is of no account* it is not of any account in a cafe of mf- 
adventurei becaufe the offence of aflaveaffeftsonly his own perfon, in 
this way, that his mailer makes his perfon over to the avenger of of- 
fence, or pays him an atonement in lieu thereof ; but in the prefent 
inllance the perfons of both flaves are dellroyed, in fuch a manner 
that the mailers have no concern with it ; nor have they left any 
thing in lieu thereof ; and hence the blood of each mull needs be of no 
account : — and fo likewile in a wilful cale ; becaule each of them has 
perilhed at the time of his offence, without leaving any thing in lieu 
of his perfon, and in fuch a manner that the mailers have no concern 
in it, — whence, the blood of each mull needs be of no account in this 
inftance allb. If one of the parties be a flave, and the other a free- 


• Literally, “ —‘gets fir mtbing ." — The tranflator adopt* the phrafe here ufed in pre- 
ferente, as being fomewhat more elegant, and expreffing the fenfe of the author with equal 
correflnefiu 
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man, then, in a cafe of mifadventure, the freetoau’a Akiks are re* 
Iponfiblc for the value of the flavc, which muft be paid to. the free- 
man’s heirs, whofc right is extmguilhed with refpea to any thing 
beyond fuch value;— (as if, for inftance, the value of the flave Were 
one thoufand<//>//u; in which caie the freeman’s heirs would be en- 
titled to take, from his Akilas, one thoufand the remaining nine 
thoufand of the freeman’s fine being remitted ;)-^becaure, in con- 
formity with the tenets of Haneefa and Mohammed^ the value of the 
flave is due from the freeman’s Aiilas, as the compenlatioa for his 
[the flave’s] perfon, for which the Aidas are rcfpoofiWe.;— and of 
this the freeman’s heir^s arc entitled to poflefs thcmfclves, bccaufe it is 
(in efFcft) an equivaletit for the flave ;-but their right to any thing be- 
yond the value of the flave drops, as the flave has left nothing behind 
him to anfwcr fuch excefs. If, on the contrary, the parties, being 
a flavc and a freeman, rufli agiunft each other wilfulfy^ the freeman’s 
Akilas are accountable only for baif the value of the flave, (a wilful 
cafe only inducing half of the rcfponfibility,) which muft be paid to 
the freeman’s heirs; for as, in this inftance, a moiety of the fine for 
the freeman was due from the flave, and he left nothing except the 
half of his value, (as above,) they are therefore wititled to poffofs 
themfelves of the fame, and the remainder of the half fine, beyond 
half the value of the flave, is remitted. 


The driver of Ip a pcrlbn be driving an animal along, and the animal’s faddle or 

ref^nfiwV* load, or any thing elfc which may be upon it, fall off, and kill a man, 
refponfible, as having been guilty of a tranfgreffion, in 
lioned by in neglecting to fecure the load, or fo forth, properly upon the animal, 
fS*g oR for if it had been fufficicntly fecured, it could not have fellcn off. 

Rtfponfibi- The perfon who leads a firing of camels is refponfible for any 
«?crfaftr*ng thing which they may tread down. If, therefore, the camels tread 
ofcameii. (Jovpn a ffMM, the fine for him is due from the leader’s Akila/t or, if 

they 
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they tread down property y he is to make qompenfation for the fame ; 
becaufe it was his bufinefs to look to the camels, in the fame manner 
as a driver; and as, where he ncglefls fo to do, he is guilty of a tranf- 
greffion, and iranfgreffion occafions refponfibility, he is rcfponfible 
accordingly : — but the refponfibility for the perfon refts with his 
Akilasy and that for the property with himfelf, as has been already 
explained. If there be a driver to the firing, as well as a leader y the 
refponfibility refls equally with both; becaufe, as the leader of one 
camel is the leader of the whole, fo the driver of one is the driver of 
the whole, the halter of each being faftened to the one immediately 
before him. This rule, however, obtains only where the driver is at 
the end of the whole firing; for if he be in the middle, and there lay 
hold of the halter of one of the camels, he alone is refponfible with 
refpeft to fuch danlagc as may be occafioned by the camels which 
come after him ; becaufe the leader at the head of the whole cannot 
be faid to lead thofe, on account of the firing being thus interrupted ; 
—but both are equally refponfible for any damage occafioned by the 
camels before him, fmee he drives thole at the fame time that he leads 
the others. 

If a perfon fallen a camel to a firing of camels, with the leader’s 
knowledge, aud the camel lb faflened tread down a man, the fine for 
him is due from the leader’s AkilaSy becaufe it was in his power to 
have looked after and watched his camels, fb as to prevent an ad- 
ditional one being joined to the firing ; and in negledling fo to do he 
was guilty of a tranfgreflion ; which occafions relponfibility. Now 
the homicide, in this inflance, is homicide by an intermediate caufe\ 
and the fine for it therefore falls upon the Akilqsy in the fame manner 
as in a cafe of homieide by miladventure. But the leader’s Akilas arc 
entitled afterwards to reimburfe themfelves by taking the amount of 
the fine from tha Akilas of the perfon who faflened the additional 
camel to the firing ; becaufe it was by his a£l that they became fub- 
jctJled to the payment of it ; and the only realbn why the relponfibility 

C c c 2 did 
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did not £ail upon them at the firft is, that the aA of ^dlening the ad> 
ditioual camel was a Ibrt of creation of a caufe, whereas the leading of 
the firing is, in the eye of the law, equivalent to the actual com* 
million of the homicide, the defirudion having been occafioned by 
the leading of the firing, not by fitfiening the additional camel;-— and 
as the actual perpetration of the homicide is a thing of a more forcilde 
nature than the mere creation of the caufe of it, the refponlibility- 
conl^uently firfi falls upon the ^kilas of the leader. Lawyers re- 
mark that what is here advanced (of the leader’s Akilas having re- 
courfe to the Akilas of the fefiener) applies only to a cafe where the 
additional camel was faftened to the firing at a time when it was 
moving forwards; for as, in this cale, the fafiener does, as it were, 
diredl ^ camel to be led, he therefore impliedly aflumes the refpon; 
Ability for fuch damage as it may occalion : — but where the additional 
camel was faftened to the firing at a time* when it fiood fiill, and the 
leader afterwards leads it on, and a man is trodden down by this ad- 
ditional camel, the relfranlilMlity refts with the leader’s Akilas^ who 
are not entitled, in this cale, to reimburle themfelv^ from the Akilas 
of the fafiener, becaule here the leader appears to have led on the 
camel of another without that other’s concurrence, as he has not iig- 
nilied his confent either exprefsly or by implication. 


A nerfon is 
refponfible 
for the da- 
mage occa- 
fioned by 
-hunting his 
dog at any 
thing; 


If a perlbn let flip * his dog, and drive him, (that is, run efter 
him,) and the dog, without flopping, defiroy any thing, the rclpon- 
fibility for it refts with the perlbn who let him flip, the aft of the 
dog being attributed to him becaufe of his driving him whereas, if 
a perlbn call off his hawk, and drive her, (as above,) and Ihe, with- 
out flopping, defiroy any thing, the perlbn who caft her olF is not re- 
fponlible. — (The reafon of this diftinftion between a dog and a hawk 
is, that a quadruped is capable of beingy?/ m or drhent whereas a bird 


* Literally, givehtedt*, (Sto ttoisingt p, lyi.) 


is 



cha». III. fines; 

istnot fb,— whence a regard is paid to the driving of the one, but not 
of the otAer.) — If,, on the contrary, a perfon let flip his dog without 
driving him, (that is, without running after him,) an^ he deftroy 
any thing without flopping, the perfon who let him flip is not rc- 
fponltfale; becaufe, as the dog, in this inflance, afts from his own 
option, his a£l cannot be attributed to the perfon who let him flip.— 
It is related as an opinion of yiboo Yoofrf that, in all thofe cafes, the 
perfon who cafl off the hawk or let flip the dog is to be held rcfpon- 
fible, out of a regard to the prefervation of property. Mohmrmed 
alfo obferves, in the Mabfoot, that where a perfon lets flip or cafls off 
any animal upon the highway, and the animal, without flopping, 
kills a man, the relponflbilhy for the fame refts upon the perfon who 
cafl it off, or let it flip, whether he have driven it, or otherwife, the 
motion of the animal being referred to the perfon ^ho let him flip, lb 
long as it continues to move*on in a flraight line:— but that, upon the 
animal turning off to the right or left, the efleA of letting it flip ter- 
minates, — in other words, the perfon is no longer relponflble in cafo of 
any damage j — aqd the fame rule alfo holds where the animal flops, 
and then moves on of itfelf ; for if, afterwards, any thing be deflroyedi 
there is no refponlibility. 

If a perfon let flip his dog at game, and the dog deftroy any thing 
clfc, without flopping, yet the perfon who let him flip is not refpon- 
fible, provided he did not drhe (that is, run after') him; for as hunt- 
ing is a thing unlimitedly lawful, and is not reflrifted to the condi- 
tion of fafoty, (it not being an exertion which can afled any other 
than the hunter himfelf,) tranfgreflion (which is the occafion of re- 
fpouflbility) cannot be eftabliflied in this inflance. If, on the con- 
trary, a perfon let flip his dog on the highway, and the dog deftroy 
any thing without flopping, compenfation mufl be made by the per- 
fon who let him flip ; becaufe, although the occupancy of the high- 
way be a matter of a neutral nature, ftill it is reftri£led to the condi- 
tion of fafety, as being an exertion affecting the community ; and the 
4 letting 
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letting flip the dog, being an eiudaugering of the lafety of the high> 
way, is therefore a tranfgreflion, and confequently induces relponil. 
bility. , 

If a perfon cafl; oft' or fet ioofe an animal on the highway, and the 
animal move ftraight on, and then, turning to the right or left, tread 
down corn, or I'o forth, the perlbn who call it loofe is refpqnfiblc; 
but not if th^re be more roads than one. . If,, on the contrary, an ani- 
mal break loofe, and then, moving on of its own accord, ,kil( a tnan, 
or trea.l down property, either by night or day, the owner is not re- 
fponlible; bccaule the prophet has to ordained; and alio, becaule the 
ad of the animal cannot, in this cafe, be attributed to the owner, 
flnee he neither cafl: it off nor drove it. 

If a perfon put out one of the eyes of a- goat, he mufl: compen- 
liite [not for any determinate part of the whole value, but merely Jfor 
the defed thereby occadoned; becaufe, as the only ule of a goat is its 
milk or its flefli, not its labour, nothing more cai^ be required than 
merely the diminution occafioued in its value. For the eye, on the 
contrary, of an ox, a camel, a dromedary, an afs, or a horie, of 
whatever defciiption, a compenfation mull be made of one fourth of 
the value; bccaufe the prophet has faid, “ For the eye of every animal 
“ except a goat ye mufl pay a fourth of the value of the animal 
alfo bccaule, as the work of the animal cannot be performed but by 
means of four eyes, (two of the animal, and two of his driver,) the 
animal may therefore be laid to have four eyes,-— whence a fourth of 
his value is due for the lofs of one eye. 

If a perfon be riding upon his bead on the highway, and another 
perfon llrike or gdad the beaft, without the confent of the rider, fo 
as to caufe it to kill a man by kicking, or treading him down, or 
running over him, the refpoiifibiiity rolls upoq the perlbn who fo 
ilruck or goaded it, not upon the rider; becaufe the former was the 

5 inlligator 
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iiiftigator of the animals aft, which muft therefore be referred to him ; 
and alfo, becaufc this perfon is the producer of the caufe of the acci- 
dent, (for an animal naturally kicks upon being llruck or goaded, ^ 
and, as fuch, is guilty of a tranlgrelfion, having goaded the bcafl 
without the rider’s confent ; and ass the rider has not in any -refpeft 
tranfgrcflcd, he [the goader] is therefore folely refponfible. — (If, 
however, the rider, at the time of the other perfon flriking or goad- 
ing the bead, had flopped it in the highway, the refponfibility rcfls 
upon him and the goader in equal, fhares, as in this cafe he alfo has 
tranfgreffed, in having flopped the animal upon the road.) — If, on 
the contrary, the beaft flrike out at the perfon who goaded or flruck 
him, as above, and he die of the kick, his blood is of no account, as 
he may be faid to have flain himfelf. If, on the other hand, the l^caft 
throw his rider, and kill him, the fine for him is due from the Akilas 
of the goader or flriker, he having tranfgrcflcd in producing the caufe 
of the accident. 

If a perfon b* riding or ftopplng upon his beaft on his own land, 
and another goad or flrike the beaft without the rider’s confent, and 
the beaft fly out and tread down a mao, the refponfibility refts upon 
the perfon who fo goaded or flruck it, and not upon the rider, for the 
reafbnsijefore explained.— If, on the other hand, a perfijn be riding 
upon his beaft on the highway, or flopping upon it on his own land, 
and another goad or flrike it by his defire, and it fly out and tread 
down a man, neither the rider nor the other are in any degree refpon- 
fible;— the latter is not fo; becaufc his aft of flriking or goading the 
animal is in fuch a cafe tantamount to that of the rider himfelf; — nor 
is the Jormer [the rider] fb, as he has here authorized an aft to which 
he is pcrfcftly competent, the goading of an animal being equivalent 
to driving it. But if the rider be moving along the road upon his beaft, 
and andther then flrike or goad it by his defire, and it tread down a 
man , both parties are rcfjponfible in an equal degree, provided the 

man 
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man was trodden down without the beaft making any ftop» becaufc, 
in this cafe, its motion is referred to both alike *. 

If a man be leading an animal* and another ftrike it* and it break 
away from the leader, and commit any damage without Hopping* the 
pcrfon who (truck it is refponfiblei (and ‘fo likewife where the ani- 
mal was drhett by any pcrlbn, inftead of being kdi) ' becaufe* as the 
breaking away of the animal was owing to the a£t of the Hriker* any 
accident that may enfue is referred to him. 

■ If the ftrflter, in the exam^es here recited, be a Bave, he is re- 

•fponfiblc in his peffon for any damage which may enfue or, if he 

be an infanti the refpbnfibility (for property deftroyed, or for any 

perfonal injury (hort of wound) lies againft his edate; be- 

traufe (laves and infants are liable to be profecuted for their a£ls. 

* 

If a bead be druck by any thing which a perfon may have fet in 
the highway, and flyout, and kill a man, the rcfponfibility reds with 
the perfon who placed the thing there ; for as he tranfgrefl'cd in fo 
doiug, the driking is therefore referred to him, the cauie being in ef- 
fcdl the lame as if he had himfeif druck the animal. 

• A frivolous difcullton, on this poin^ of confidenible length is omitted by the tranflator. 
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CHAP. IV. 

Of Ofiences committ^icl hy or upon Slaves. 


Upon a flitve committing any offence by mifadventure., bis mafter Aflavecom^ 
muft be required either to make him over to the avenger of the of- 
fence, or to pay a redemption * for him. This is according to our 
doctors. Sbafei maintains that the Have’s oHence attaches Iblely to over to the 
his perfon ; whence he mufl be Ibid in drder to make fatisfaftiou for 
it, unlefs his mailer agree to pay the Jitie thereby incurred. One re* 
fult of this dlHerence of opinion is that, according to our doctors, if 
the mailer, being aware of the oHence, emancipate the Have, he is 
immediately fuppofed to prefer the mode of paying a redemptionary 
atonement, as above; for as he had two modes of condufl in his 
choice, and thus incapacitates bimfelf from adopting one of them, the 
other confequently remains binding whereas, according to Sbafei^ 
the oilence, after fuch manumilfion, is to be accounted for hy the 
JlaniCy not by the ematuipaior i becaufe it was to have been accounted 
for by means of his perfon ; and as the mailer, in ehaancipating him, 
parted (as it were) with his perfon, the matter of courle rells with 
the Have. (It is to be obierved that, concerning this cafe, a differ- 
ence of opinion obtains among the companions ; the opinion of Jbn 
Abbas emneiding with the tenets of our dodors, and that of Omar 
with the tenets of Sbafei.')— Sbafeiy in fupport of his opinion, argues 

* Anb. redeinption, or redemptioiury atonement, in this inftsncfr, 

ffluA not be confounded with the ranfom in a conUhA of Xkiiatf being defined 

“ a rtimptiaH fir whet it ttherwif* firftittd,” 
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that, in the laws concerning oifences, the original principle is that 
the rcfponnbility refts upon the ofFender himfelf ; but that the Aktlas 
are to bear their part. Now a flave has no Aktlas , for (according to 
Shafei) a man’s kindred are his^i/Au; but between the Have and his 
mailer no relationlhip whatever fubiifts and fuch being the cafe, 
the reiponiibility for an offence by mifadventure reds upon the flave’s 
perfon in the manner of a debt; arid be will accor^ngly be Ibid for an 
offence againll perfon in the fame manner as for an odence com- 
mitted upon property, — Our doctors, on the other hand, argue that 
the original principle, in the cafe of of&nces by mifadventure againll 
the perfon, is that the refponfibility muft not reft entirely upon the 
offender, left it Ihould prove ruinous to him, (becauft he is in this 
inftance excufable, as he did not d^gn to offend,) but that his Aktlas 
muft bear their part of it ; ' and the mailer of the Have is his Akila ; be- 
caufe the ground cH the relation of Akila is fupport and fiance^ and 
a mailer Hands as the fupporter and affiftant of his flave. The refpon- 
flbility, therefore, for an oftence- by miladventure, committed by a 
flave, refts upon his Akila^ namely, his mailer : — but not for an of- 
fence committed upon property, the Akslas not bearing any part of 
the refponlibility for oftences of that delcription. 

O&jECTioN.— -If the mailer be the Akilay it would follow that no 
option Ihould be allowed to him between putting away the flave and 
paying the redemptionaiy atonement for him;— in the lame manner as 
holds with refpefl to all other Aktlas, 

Reply.— A n option has been ordained, in this Inftance, as an al- 
leviation to the mailer, left the matter might prove elTentially injurious 
to him. This alleviation, in fad, is requifite in both mftances ; the 
only difierence being that, in the calc of other Akilasy it is efteded by 
dividing the refponfibility among the whole whereas, in the pre- 
fent inftance, it is efieded by giving the mailer an option of making 
over the Have, or paying the r^emption ; for he is only onoy and the 
option is a kind of alleviation to him. . The making over the Have is 
indeed what is originally required, (according to the Rawdyef Saheeb\) 
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but the 'itiafter is thus at liberty to redeem his flave by paying the re- 
demptionary atonement ^whence it is that he (binds acquitted of all 
claim, and that nothing whatever is required of him, in cale of the 
flave dying before he has made his option, as above ; bccaufc the flave 
was the fubje£^ due, which here no longer remains. It is otherwife 
in the cale of an offender dying who is a freeman ; for in this inflaiice 
the fine is ftill due from his Akilas^ as the diicharge of the thing in- 
curred {the fine] is in no refpedt conneded with the ferfon of the free- 
man, the fubje^, in this inftance, not being fuch as to conflitute a 
means of payments r 

Upon the mailer of an oifending flave making him over to the 
avengers of the oftence, they become' proprietors of the flave. — If, on 
the other hand, , he prefer paying th& redemption, the fine of the of- 
fence is therein included. Whether, moreover, he chufe to make 
over |he flave, or to redeem him, the fame becomes binding upon 
him on the inflant : — the making over of the flave is fo, becaufe a 
delay in the cafe of an article eziflent and prefent on the i'pot can 
anfwer no end, delay beiilg ordained by the law for the purpofe of 
preparation, which is not required in the cafe of a thing already pre- 
pared ; — and the payment of the ranibm is likewife fo, bccaufe it is a 
Atbflitute ibr the flave, and is therefore flibjedt to the fame rule with 
ilhe Have hirtifelf. Whether, allb, he chufe to make over the flave, 
eu to redeem him, the avengers of the ofleiice are not at liberty to re- 
fufe either of thefe ; — not the firji-, becaufe it is their right ; htid 
therefore, upon the flave being reJinquifhed to them, their power of 
claim ceafes ;->not the fecondt becaufe they are only entitled to a con- 
iidcration for the offence, which being paid, the flave remains with 
his mafter. 

If the flave happen to die before the mafter has made his option, 
as above, the right of the avenger of offence is annulled, as the fub- 
jcdl tVith which his right was conneAed no longer remains. If, on 
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the contrary, he die after the xnafter had adopted' the optionof re- 
deeming him, he [the matter] is not acquitted by that ctretunftance, 
but it is ttill incumbent on him to pay the redefnptionary atonement, 
becaufe, upon his chufmg to pay that in preference, the r^ht of the 
avenger of offence is transferred from the perfon of the flave to 6is 
[the matter’s] perfon. 


Ip a matter pay a redemption for hk offending flare, and thelfiive 
afterwards commit another offence, the fecond i^nce is'ful!^ to the 
fame rules with the firft ; becaufe, upon being ch^reff froth his firft 
offence, he ftands in the fame predicament as if he never had offended 
before.. 

If a flave commit two of&nces, the matter mutt be deflred to 
nuke hhn over to' the two avengers of offeoee, in order that they 
may fhare him between them according to their re^te^ve claitns 
from offence ; becaufe the attachment of the offence td his per* 
fon does not prevoit the offence ^from ib attaching; for as the 

matter’s right in the (lave did not prevent it in the ^ji^^ftance, that 
of the firttr avenger cannot prevent it in the feemdt a fortiori ; (and 
the lame rule alfo obtains where a Have comouts more than two of- 
fences.)— If, therefore, a Have kill one man, and put put the eye of 
another, he is made over between the heir of the perfon flain, and 
the perfon deprived of the eye, in three portions, the ttne for an eye 
being one half of the ffne fbr the perfon. Tbe &me rule atfb obtains 
with refpeft to wounds;— that is^ if a Have* wound leveral perfbns, 
he is made over, and divided among themv according to the injur/ 
each may have foftained. 


WnfiRE a flave commits a number Of different offences, the matter 
is at liberty to fattsfy fome of the pElintiffs fay paying a r^emptionaiy 
atonement, and others by making ever a proportionable part of thb 
flave; for the 'rights of all are diflereot, becaufo of the defence' in 

the 
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the gtxMinds of thetny namely, the offences^ that committed upon each 
in parttcubr being diftin^t and feparate from thofe committed upon all 
the others;— whence it is lawful for the mafter to adopt a mode of 
fetclemeut with one different from what he purfues with refptii): to 
another. It is otherwife where a Have kills one pcrfon, having two 
heirs;— for in this cafe it is not lawful for the mafter to pay a redemp* 
tion to the one heir, and make over a proportionable part of the Have 
to the other, as the rights of both are one and the fame in this in- 
ftance, the offence being Mr;— whence it is not lawful to make a 
diftin^on in the atonements for the one offence, by giving a redemp> 
tion to the one, and making over a part of the flave to the other. 


If a maffer emancipate his flave who has committed an offence, 
of which he [the maffer] is at that time ignorant, he is refpoonblc 
for whichever is the fmallefl of the two, the value of the flave, or 
the fine for the offence. If, on the contrary, he emancipate him, 
knowing the oflence, he is reiponflble for the complete fine, to what- 
ever amount. The reafen of this is that, in the former inflance, the 
mafter, in emancipating the flave, oppofes the right of the avenger of 
offence, (namely, the making over of the flave to him,) as the fub- 
jeA to be made over no longer remaitis ; and is therefore refponflble : 
but he is fo only for the leafl fum, between the value of the flave and 
the fine ; becaufe, being ignorant of the offence at the time of eman- 
cifiation, he carmot be accounted to aft under an option, of making 
over the flave, or paying the ranfem for him, iince he could not pof- 
flbly make an option unlels he were aware of the offence. In the 
htttr inftance, on the contraiy, he is accotmted to have adopted the 
Oj^iou of paying the redemption ; becaufe the -manumiflion of the 
(lave prevents the making of him over ; and upon his proceeding to 
anaucipate him, at the feme time that he is aware of his offence, it 
becomes evident that he has adopted the payment of a redemptiouary 
atonement. What is obferved with refpefl to thefe two inftanccs ap- 
plies equally to the cafes of a mafler felling his offending flave, or 
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giving him away, or imking him zMoicAbh-'t or (if a female) an 
thefe acts being preventive of making the'flaVe over, 
as they annul the matter’s right of property. It is otherwife, indeed, 
in a cafe of acknowledgment }— (that is, where the noattcr -in whofe 
hanili the oAcnding Have is acknowledges [declares] him to be the 
(lave of another :) — tor the acknowl«’dgment does not invalidate the 
riglit of the avenger of the ofience, lince in Inch cafe the pertbn in 
whofe favour it is made will be required to makeover the.flave. This 
is according to the Mi{bfoot»-—(Koorokfjee maintains that acknowledg- 
ment is connected with fale; becauie, the of&ndiagikve is 'the pro- 
perty of the acknowledger in appearance, and the peribn in whofe 
favour it is made is entitled to him folely in virtue thereof, in the 
(lime manner as if the raafter were tp declare his hxving fofd the (lave 
to this pcrlbn.)— It is proper, alfo, to remark, that as the opinion de- 
livered in the Mabfoot upon this fubjedt is mentioned without any re- 
Itrii^ion, the rule comprehends all of^nces whatever, whether affedt- 
ing life, or otherwife ; becaufe Jine, ^ equally incurred in all inftances. 
It is allb to be obferved, that what &id of fait (as being fimt- 

lar to emancipation^ in the cafe in quefiion) applies eqnjjly to fale un- 
der a condition of option on the part of the feller; as the, feller’s, right 
of property is exttnguiihed by this, as well as by an unconedtmai fale. 
It is otherwilc where an option is, referyed to the (ellcr ; or. where be 
merely expofes the (lave to fale ; for in neither of thefe cafes is his 
right of property cxtingui(hcd, . , , , 

t ' - - 5 ■ ' ■ ' ' 

and (b, like- If a mailer fell his (lave, being an od'ender, by. an invalid faloj' he 
mfke deu! ** “o* accounted to have ad^pted tlic.-mod^of w^mption until fuch 
Tier an b deliver ,the (kvc to tl^e p^cjhafer ; for, in a.cafe 6f invalid 

valid fale, fale, the feller’s right of property is not extinguilhed until the article 

or conRitutt (bid be adtually deliyered over to. tlie. purchafer. It is otherwife where 
im a « ^ mailer conflitutes his offending ilave^ a Mttk&lib^ by. an' invalid con- 
trail ; (as where, for inftance, -a Mujuhnan mader does fo, in con- 
fideratipn of wine or /sr-f;)— -becaufe, in fuch cafe,, the irfader-ls ac- 
counted 
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coant^ to have adopted the mode of redemption ; fof as, in a cafe of 
a title to freedom is eftablifhed before the payment of the 
ranfoiiJ, [the confideration of Kitabai^ the mafter is therefore ac- 
counted to have adopted the mode of redemption immediately upon 
concluding fuch contrad. 

Ip a matter fell his offending flave to the ottended perfon, he is o, Ml him, 
accounted to have adopted the mode of redemption *. It is otherwife ^*2 ) 
where he transfers the flave in gift to the offended perfon ; becaufe 
this perfon is entitled to take the flave without any rccompencc ; and 
this mode of transfer is ettablittted in a cafe of gi/i^ although not in a 
cafe of fale. The matter is therefore accounted to have adopted the 
mode of redemption in one cafe, but not in the other. 

Ip the offeoded perfon emancipate the offending flave, on behalf o* anMhe» 
of' his matter, by his [the matter’s] defire, the cafe is fubjett to the hh^Tn’hi'j 
fame rule as where the matter emancipates the flave himfelf, the a<ft of ‘^***^' 
the perfon direfled being referred to the direftorr 

*i« , - - ' • • 

I» a matter ftrike hiis ofl^nding flave, fo as to occafion a defeft in or he hjmfeif 
him -f-, he is accounted to have adopted the mode of redemption, 
provided he were aware of the offence ; for as, in occalioning fuch 
defeat, he prevents the making over of the flave with relpeft to the 
part thus rendered defective, his making over the whole flave is 
thereby rendered impoflible. The lame rule alfo obtains, where a or Cihe of- 
female offending flave is a virgin, and her matter has carnal connexion d* 

with her, becaufe flic thus futtains a defeft. It is otherwife where 
he merely contrails her in marriage to another perfon ; for this, al- 

, V That it, it dt Uk«n for granted that he prefers pajdng the full damage (and thus re- 
^oeining the Have) to.the alternative of roaking him over to the offended party ; and confe- 
quently, he ftill owee the redemption-money. 

t Depriving him of a hand, for inftance. 


though 
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though it occailon a defeat in law, yet does not ponder her perion de> 
feiflive; nor docs it prevent her being made over ; whence the mafter 
is not accounted to have adojtted redemption in this inftance. It is 
aird otherwile where a mafter has connexion with his Siyeeba flavc, 
being an odender ; for fhe does not fufliain any injury from fuch- con- 
nexion. It is othcrwiic, allb, where a mader merely ufes the Icr- 
vices of his offending flave ; becaufe ufufrudl; is not particularly rc- 
ffriclred to right of property: — whence it is that a condition of option 
[in a cate of f^le] Is not annulled by accepting fervices [from a Have 
fold under fuch condition.] 

If a mafter let out his offending flave to hire, or pawn him, he is 
not accounted to have adopted the i^odc of redemptioh, according'to 
the Zdhir Rawdyet, In the tame manner, he is not accounted to have 
adopted the mode of redemption if he permit him to trade, notwith- 
flanding hts being in conlequence involjred in debt,, becaute fuch per- 
mitiion does not prevent his making him'bver, nor does it occailon 
any defe£l: in his pertbn. In this lafl cafe:, however, the ofiended 
perfou 'may refufc to accept the flave on his being tendered to him ; 
for as he is, in this inflaoce, involved in debt,, by his mailer’s per* 
naiflion, bey thercibre, is bound for his value. 

If a mafler offer to emancipate his flave on condition of his killing, 
fliooting at, or wounding a certain perfon, and the flave aA accord- 
ingly, he [the mailer] is accounted to have adopted, from the firll, 
the mode of redemption. Ztffer M of St different opinion ;* becaute 
neither the offence, nor the mailer’s knowledge of it, was eilablilhed 
at the tifne of making the offer ; and nothing has appeared on the 
part of the mailer, after the o^nce was committed, (o manifeil his 
having adopted the mode of redemption the cafe being iimilar to 
where a man fufpends the divorce of bis wife, or the emancipation of 
his flave, upon a particular condition, and then fwears ** that he will 
not divorce his wife, or emancipate his flave,” atul afterwards the 

condition 
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condition aforcfaid takes place, and the wife becomes, in confequcncc, 
divorced, or the flave free, — in which cafe, ftill the perfon is not 
forfwom, fince nothing has proceeded from him, to occafion divorce 
or emancipation, fubfequent to his vow. The arguments of our doc- 
ters upon this point are twofold. First, the matter has fufpended the 
manumittion of his flave upon the condition of his committing a par- 
ticular offence ; and as any thing fufpended upon a condition takes 
place on the condition being fulfilled, the cafe is therefore in effettt 
the feme as if he had emancipated him after the offenCe.— Secondly, 
the matter has incited the flave to the commiflion of the offence, 
namely, the killing, fhooting, or wounding, in having caufed his 
freedom to depend thereupon ; and as the flave is naturally defirous of 
freedom, it is- almoft certain that he will perform the condition. Sucli 
kittigation, therefore, evinces that the matter bad adopted the mode 
of redemption from the firtt. 

If a flave wilfully cut off a perfon ’s hand, and his matter make him AflAvf.made 
over to the offended perfon, cither by a decree of the Kdzee, or other- 
wife, and the perfon emancipate him, 'and afterwards die of the and emnnei- 
wound', — ^in this cafe the.making over of the flave is a compofltion in offended 
full for the offence; — ^in other words, the offence is remitted. It Jftmwd° 
would be otherwife if the offended perfon had not emancipated the 
flave; fer iif this cafe, upon his dying, the Have would be reftored to Sfence.UnM 
his former matter, and the heirs of the dcceafed would then be defired the 

fither to put him to death or to pardon him. The rcafen of this is, 
that upon the wound proving fatal, without the flave being emanci- 
pated, the compofitioh is made void ; for a compofition was accepted 
merely for this reafbn, that the penalty was apparently to confift of 
property, retaliation not being inflifted upon a flave for the members 
of a free perfon : but upion the difmemberment proving fatal, it ap- 
pears that [a filic of] property was not incurred, but retaliation. As, 
therefore, the compofition has taken place, without any thing being 
oppofed to It, it is confcquently null ; and retaliation is incurred of 
VoL. IV. ' E c e courfe. 
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courfe. — It is othcrwife where the offended perfon emancipates the 
flave ; becaufc his emancipating him evinces his defign to .be a confir-^ 
tnation of the compojition ; and the compofition camiot be cmfirmedi 
unlefs it extend, not only to the offence itfelf, but alfo to every con- 
fequence of it -whence it is that if the o0ended perfon were ex- 
prefsly to declare that he receives “ this flave in compofition for the. 
“ offence, and for every confequence which may arife from it,” and 
the mafler aflent thereto, the compofition is confirmed, — In the cafe 
in queftion,' moreover, the mafler is affenting, becaufe, where he 
willingly makes over the flave as a compenfation for the difmeraber- 
ment, which is the /mailer injury, it follows that he is willing to part 
with him as a compenfatlon for the lofs of I'fe, which is the greater in- 
jury, a fortiori. — Upon the offended perfon, therefore, emancipating 
the flave, the compofition implicated in the manumiflion is con- 
firmed; and this being a fecond compofition entered into de novo,. 
the compofition accepted at the firft is null.— Where, on the contrary, 
he does not emancipate the Have, no fccond compofition exifls; but 
the firft compofition is void ; and confequcntly, the flave is reftored 
to the mafler; and the avengers of the offence are left at liberty either 
to put him to death, or to forgive him.' ' It is mentioned in fome 
copies of the Jama Sagheer, that if a perfon wilfully cut off another’s 
hand, and then compound the matter with the difmembered perfon by. 
making over to him his flave, —and the difmembered perfon emanci- 
pate the flave, and then die of the wound, the making over of the. 
flave is confidered as a compofition in full for the offence ; whereas, if. 
the difmembered perfon had not emancipated the flave, the heirs of 
the deceafed mufl return the flave to his mafler,. and are then.defired. 
either to put him [the mafler] to death, or to forgive him. It is to 
be obferved, however, that a difficulty arifes concerning the deter- 
mination in this inflance ; for it has been, already, faid, that “if a. 
“ perfon wilfully cut offi the hand of another, and the wounded per- 
fon forgive the difmemberment, and afterwards die, retaliation is. 
“ not to be inflifted on the perfon who gave the wound;” whereas,, 

in 
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in the inftance now under confideration, retaliation is declai cd to be 
incurred. — [Xo reconcile this apparent inconfiftcncy,] fbmc (ay that 
the remiflion of retaliation, in a cafe of forgivcncls, (as here alluded 
to,) proceeds upon a favourable conftruilion of the law ; and thai 
what is mentioned in the prefent inAance (implying that the olVender 
is ftill liable to retaliation) proceeds upon analogy whence there is, 
in reality, no contraditSlion. — Others, again, lay that there is an cf- 
fential difference between the cafes ; for the forgivenefs of the dif- 
memberment is valid and effe^lual in appearance, as the wounded 
perfon was entitled only to cut off the halid of the offender. The 
forgivenefs is therefore, in appearance, complete; and although, 
upon the wound proving fatal, the pardon becomes void in efe^, yet 
it ftill continues in reality ^ (that is, upon the face of the matter;) and 
its exiftence in this degree fuffices to prevent retaliation. — In a cafe of 
compojition, on the contrary, the compofition does not do awjiy the 
offence, but is rather a means of confirming it, the offended [wound- 
ed] perfon having agreed to a compofition in property, and thus ac- 
cepted a confideration for the injury he has received ; and as the of- 
fence is not done away, and the confideration for it is returned, it 
follows that ■ the compofition does not prevent retaliation being in - 
{lifted. This is where the Have is not emancipated ;— for where he is 
•emancipated, the cafe is fubjeft to the rules before ftated. 

If a licenfed flave, involved in debt to the amount of one thoufiuid a martcr 
dirtns, kill a man, and his mafter afterwards emancipate him without f ’ 

knowing of the murder, he is liable to pay the value of the flave twice, fending flave, 
once to the creditors, and once to the heirs of the llain ; for he has debtlh liable 
invaded two different rights, — the right of the heirs, (which is, that 
the flave be made over to them,)— and the riglrt of Uie creditors, -7tothccre- 
(which is, that the flave be fold for payment of his debts ;)— and ilS the avenger, 
he would be refponfible for the whole value, from invading cither of 
thele rights where they occur feparately, he is in the fame manner re- 
iponfible for each where they occur jointly. 

E e c * 
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Objection.— I t would appear that the two rights cannot poflibly 
be united, fo that both Ihould be fatisfied by means of the flave’s 
perfon ; for if the flave were made over to the heirs [the' avengers of 
blood,] he could not be fold on behalf of the creditors ; and vice 

verfa. 

Reply. — The two rights be united, in this way, that the 
Have be firil made over to the heirs, and then fold on behalf of the 
creditors. 

Objection. — If the flave is to be fold on behalf of the creditors, 
where is the advantage in making him over to the heirs ? 

Reply. — The advantage is, the eftablifliment of the right of the 
heirs to releafe the flave upon payment of a redemptionary atone* 
ment. 

—As, moreover, the flave committed the oflence at a time when he 
was occupied by debt, he is confequcntly made over under the fame 
predicament.— The mafter, therefore, is refponfible for both the rights, 
as having invaded both.— It is otherwife where a flranger* kills, by mif- 
adventure, a flave of this defeription, (that is, involved in debt ;) for 
in this cafe, the Ufangcr owes merely the Angle value of the flave, 
which he muft pay to the mafler, who again delivers the fame over to 
the creditor ; becaufc the ilranger is a priori refponfible to the mafl:er, 
the flave being his property ; and as the creditor’s right (to a tranf- 
fer of the flave) is weak in comparifon with the majier'% right (to the 
property of him,) it con fequently cannot come in competition with it, 
the cafe being, in fad, the fame as if no other right were involve^* 
But the creditor is afterwards entitled to take the value from the maf- 
tcr, as this value is the worth of the flave, and the creditor’s right in 
the worth precedes the right of the mailer, it being incumbent on him 
[the mafler] to fet up the flave to fale, for the difeharge of his debts. 
This (it is to be obferved) is where the flave is merely involved in 
debt, without having committed any offence; for if he ]iad com* 

* Meaning, any perfon not concerned in the flave, as bit or fo forth. 

mitted 
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mittcd au olTence, auJ a ftranger flay him by mifadventurc, . the 
mafter muft in that cafe pay the value of him to the avengers of the 
olFence, and alfo to the creditors ; but the ftranger is only to pay the 
value to the mafler, in the manner above mentioned. Jn the cafe of 
emancipation, on the contrary, the mafter owes twice the value to 
the parties ; becaufe he has invaded the rights of both ; and as the 
l ight of one has no preference over that of the other, an equal regard 
is paid to the rights of both, and the mafter coufcquently owes each a 
compenfation. 

If a licenfed female flave, involved in debt, bring forth a child. The child of 
fhe is liable to be fold, together with her child, for the difeharge of mj/nlvVis' 
her debts ; — whereas, if Ihe commit an offence, the mafter is not re- "7^ 

. j , I I *1 iKTIfll 

quired to make over her child, as well as herfelf, to the avengers of >» difcharj;e 
the offence. The difference between thefe two cafes is that, in the but not in fa- 
former, as the debt, in the contemplation of the i.aw, is due from bwoffreesf 
the perfon of the flave, (in this way, that the difeharge is to be ef- 
fected by means of her perfon,) -debt is therefore her legal defeription ; 
and as every legal defeription appertaining to the perfon extends to the 
offspring of the perfon, the flave’s debts, therefore, extend to and af- 
feCt her child ; — in the fame manner as where a man pawns his female 
flave, and' fhe brings forth a child ; in which cafe the child alfo is 
comprehended in the contraCl of pawn. Jt is otherwife in a cafe of 
offence ; becaufe an offence committed by her requires that fhe be 
made over in compenfation for it ; but as that is a matter'which 
refts upon the mafter, not upon the flave, the obligation of transfer 
(being the legal defeription) applies to the mafter, not to the flave, 
fhe not encountering any thing except merely the effect of the transfer, 
which is a certain predicament, not the legal defeription^ or, in other 
words, the obligation of transfer and a certain predicament extends 
to the child, not a mere kgal defeription. 


Ip 
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Ip a perfon make a declaration concerning another, that “ he has 
“ emancipated his flave,” and the flavc Ihould afterwards, by mifad- 
venture, kill a relation of that perfon, (as his fon, for inftance,) he 
is not entitled to any thing , on that account ; bccaufe, in having de- 
clared the emancipation, he throws the liability to the fine upon the 
flave’s MHas^ and difeharges the mafter from it : and his mere affir- 
mation is not credited nor received as proof againft the Akilas, unlefs 
it be fupported by evidence: — but if he produce evidence, the Akilas 
arc liable for the fine. 

If a mafter emancipate his flave, and the flave afterwards make an 
acknowledgment to a man, faying, “ I murdered your brother, by 
“ mifadventure, whilft I was yet a flavc,” — and the man aflert that 
he had committed the murder after having obtained hisTreedom, in this 
cafe the allegation of the Jluve is credited, as he is a negator of refpon- 
fibility, becaufe he refers the murder to a time and fituation repugnant 
to refpon fibility, and which is notorious : — notorious, as this fuppofes 
a cafe in which his bondage was a matter of notoriety ; and repugnant 
to refponfibility,* bccaufe, during his bondage, it would have been 
incumbent on his mafter either to make him over in atonement for the 
offence, or to relcafe him by paying a redemption. — The cafe is there- 
fore the fame as where a perfon, being an adult, fays “ I divorced my 
“ wife (or, fold my houfe, &c.) whilft I was yet an infant, ”~or, 
being of found mind, fays “ I divorced, &c.” whilft I Was infane, 
(his infanity having been notorious ;)— for under fuch circumftances 
his affertion is to be credited, fo far as to eftablifh the inefficacy of the 
divorce, or the invalidity of the falc and fo likewife, in the prefent 
inftance, the affertion of the flave is credited, fo far as to eftahliih his 
exemption from refponfibility. 

If a perfon emancipate bis female flave, and afterwards aflert 
that “ he had ftruck off her hand whilft fhe was yet a flave and 

1 ihe, 
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ffie, on the contrary, affirm that “ he did fo after the was free,” 
her allegation muft be credited. The fame rule alfo holds witli re- 
fpedt to every thing taken from a female flave by her mafter, — ex- 
cepting only her earnings *, and the enjoyment of her perfon, — for 
if her mafter were to fay, “ 1 took your earnings,’* or “ I enjoyed 
n you — whtlft you viere my fJave^* and flte to reply, “ nay ! — you 
“ did fo after I was free,” — dill his allegation would be credited 
in either cafe, upon a favourable conftru£tion. — This is according to 
the two Klden. Mohammed alleges that the aflertion of the female 
flave is to be credited only with fcfpcdt to fuch things, actually e*.- 
iftent, as a mafter would be required to return or account for to her, 
according to all authorities ; (in other words, that where the mafter 
acknowledges having taken any thing then extant in his hands, he i^ 
directed to return or account for the fame, and that 'only ;) and that, 
with refpedl to any other matter, the aflertion of the mafter muft be 
credited.’ The argument of the two Elders is, that the mafter has 
made acknowledgment of a fa^l which occalions refponftbility, 
(namely, the cutting off of a hand, or the taking of property,) as 
having referred his aft to a time which was not repugnant to refpon- 
fibility; (for a mafter cutting off the hand of his Have, or taking his 
property, is invariably refponfible, in the fame manner as a mafter 
who cuts off the hand of his pawned flave, or who takes property from 
his flave involved in debt ;) and after having made fuch acknowledg- 
ment, he pleads another circumftance to exempt him from refponfi- 
bility; — whence his aflertion is not to be credited utJefs fupported by 
evidence; — ^in the fame manner as where a man, wanting his right 
eye, and having ftruck out the right eye of another, alleges that 
“ the other had ftruck out his right eye in retaliation,” and the other 
denies this, , alferting that “ he had ftruck out his eye at a time when. 
“ he was already deprived of his own eye, and therefore owes him a 


• The example refers to a • fmaU flave, becaufe of the alluflon to carnal connexion.— 
The.niles of it, however, equally apply to mlt flaves in all ether particulars. 
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** tnulA for his eye,” — in which cafe his aflertioti is credited, and 
the former owes him a fine accordingly, as having acknowledged an 
a£l which induces refponfibility, (namely, the ftriking out of an eye,) 
without referring it to a time repugnant thereto; and after having 
thus acknowledged an occafion of refponfibility, he pleads an exemp- 
tion therefrom, which the other denies ; and the allertion of a, ne- 
gator muft be credited ; — and fo likewifc in the prefent inftance, the 
declaration of the female flave, who is the negator, muft be credited. 
It is otherwife with refpedt to the earnings of the flave, or the enjoy- 
ment of her perfon ; becaufe, as a mafter is not liable to a fine of 
trefpafs for having carnal connexion with his flave, notwithftanding 
(he be involved in debt, nor refponfible for taking her earnings under 
the fame circumftance,-— he therefore, in thefe two cafes, refers the 
aft to a time which was notorioufly repugnant to refponfibility'. 


Cafe of an 
infint com- 
niicting an 
offence at the 
in (ligation of 
n flave or an 
infant. 


Ip an inhibited flave, or an infant, inftigate an infant to kill a man, 
and tbe infant fo inftigated kill the man accordingly, the fine for the 
man’s blood is due from the infant’s Aktlas ; bccau(c he has aflually 
killed the man ; and the malice or error of an infant is one and the 
fame, — that b, a fine is incurred equally in either inftance, as has 
been already explained. A fine is therefore impofed on the infant’s 
Akilas : and nothing whatever is incurred by thofe who dire61:ed him, 
(the inhibited flave, or infant,) as they are not liable to be taken to 
account for their words, nothing being cognizable except what is 
noticed in the law, which pays no regard to the words of fuch per- 
(bns. The Akilas ^ moreover, having paid the fine, are not at liberty 
to reimbur(e rficmfclves from- the infant, either at prefent, or after 
he (hall have attained maturity they may, however, require re- 
imburfement from the flave fb directing, when he (hall have obtained 
his freedom ; for his words were uncognizable becaufe of the 
right of his mafter, not becaufe of any defeA in his natural com- 
petency ; and as, on his becoming free, the right of his mafter 
(which was the obftaclc) no longer remains, they arc then entitled 
8 to 
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to take the fine from him. It is otherwife with an infant ; for as his 
words were uncognizable becaulc ol adcfcft iiiiiis natural comjx't.-ncv, 
he is therefore not liable to be liicd for the tine, cither at prcllnt, or 
after having attained maturity. 

If one inhibited (lave infligate another inhibited Have to kill a 
man, and he kill him accordingly, it is incumbent on his mailer 
cither to make him over, or to pay Iiis fine of rcdcmjuion, without, 
at prelent, demanding any recompence from the inlfigator: but he is 
at liberty, after the inlhgator lhall have become free, to take from 
him the amount of whichever is the leaft, — the value of the flave he 
had made over, or the redemption he had paid for him. Tliis pn'- 
ceeds upon a fuppofitioi* of the Have having killed tlie man by miliul- 
venture, — or, having killed him wilfully, being hrmfelf an infant, as 
the malice and error of an infant are the lame thing: — but where tlic 
Have who thus kills the man is an adults and kills him wilfully, he 
incurs retaliation, a flave being liable to retaliation for a freeman. 

If a flave wilfully kill tw.o freemen, and each of thofc leave two 
heirs, and one heir of each pardon the offence, the mafler has it at his 
option cither to make over a moiety of the flave to the two heirs who 
have not pardoned it, or to pay them one thoufuid dirms as a redemp- 
tion for the fame ; becaufc, upon one of each two heirs granting a 
pardon, retaliation is remitted, and the remaining heirs are only en- 
titled to property ; and as the fhares of the pardoning heirs amount to 
one half, that half is remitted, and the other half remains due. 

If, on the contrary, a flave kill two freemen, one wilfully, and 
the other by mifadventure, and each leave two heirs, and one of the 
heirs of the perfon flain wilfully pardon the offence, and the maftcr 
prefer paying a redemption, he muft pay fifteen thoufand dirtm,— 
five thoufand to the heir of the perfon wilfully flain who had not 
VoL. IV. F f f graiucd 
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granted a pardon, and ten thoufand to the two heirs of the perfon 
flain by mifadventure;— -for upon one of the heirs of the perfon flaia 
wilfully pardoning the offence, retaliation is remitted, and his fellow- 
heir remains entitled to a fine ; and therefore the two heirs of the 
perfon fl<iin by mifadventure have a right to a complete !Sne, namely, 
ten tlioiifand and the heir of the perfon wilfully flain, who 

had not granted a pardon, has a right to a moiety oi the complete fine, 
namely, five thoufand dirms. If, on the other hand, the mafter pre- 
fer making'over the flavc, he is to be divided among the heirs in three 
portions, two going to the heirs of the perfon flain by mifadventure, 
and one to the unforgiving heir of the perfon flain wilfully. — This is 
according to Haneefa. The two dilbiplcs, on the contrary, maintain 
that the flave is divided among the heirs in four parts, three fourths 
going to the heirs of the perfon flain by mifadventure, and one fourth 
to the unforgiving heir of the perfon flain wilfully. The divifion, 
therefore, according to them, is to be •determined by the litigation ; 
in other words, in the degree in which the right of any of the parties 
attaches without litigation from the others, he receives a proportion ; 
and in the degree in which the litigation obtains, the divifion is made 
equally. Now, in the cafe here confideicd, one moiety of the flavc 
-js referved to the two heirs of the perfon flain by mifadventure, with- 
out litigation on the part of any other perfon, and goes to them ac- 
cordingly ; but with rcfpcbl to the other moiety, there is a litigation 
•between the two heirs of the perlbn flain by mifadventure, and the 
unforgiving heir of the perfon flain wilfully ; and therefore it is di- 
vided equally between the one heir on the one part, and the two heirs 
on the other part. The argument of the two difciples, in fupport 
of this determination, is that the right of the two heirs of the per/bii 
flain wilfully is conneded with the whole of the flave’s perfon : but 
upon one of them granting a pardon, his right becomes extinA, and 
of courfc a moiety of the flavc is difengaged, and the right of the two 
heirs of the perfon flain by mifadventure attaches to it, without liti- 
gation, whence it ^oes to them; and there then remains the other 

moiety, 
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moiety, with which is conneftcd the right of the two heirs of th* 
perfon flain by mifadventure, and alfo of the unforgiving heir of the 
perfon flain wilfully and as this is equally divided among them, 
the two former, therefore, get one half of fuch moiety, and the lat- 
ter the othetf half ; and. thus, of the whole, three fourths go to the 
two heir^ of the perfon flain by mifadventure, and one fourth to the 
unforgiving heir of the perfon flain wilfully; as above flated. Ac- 
cording to Haneefay on the contrary, the flavc is divided among the 
heirs J[as above ftated) in three portions, by the rule of fraftional 
arithmetic*; becaufe of their right being equally conneded with the 
flave’s perfon “f* ; — in the fame manner as where a perfon dies infol- 
vent ; — in which cafe his eftate is divided among his creditors by the 
rule of fradions,. 


If a flave held in partnerfliip by two perlbns murder a man whofc Aflave, being 

heirs are thofe two partners, and one of them pardon him, retaliation 

is remitted, and the blood of the flain is of no account, according to 

Haneefa„~-T\\t two difciplcs maintain that in this cafe the partner who of a murder 

grants the pardon mufl; make over a portion, of his lhare (namely, a 

quarter') to the other partner, or elfe muft pay him a fourth of the WooJihcd !■ 

^ ^ ofnoaccounc» 

complete fine of blood, as a redemptionary atonement. — The reafona 

they allege are, that axnafter is entitled to.exccutc retaliation upon Ins 


* Arab. Ztrh-wa-awl ; litcralljr, “ multiplication and excefs.**'" 

t The tranflator here omits the procefsy which has no place in the Arabic verfion, and m 
fa£t teaches a moft circuitous mode of pra^ice for folving a very plain queftion. As, how- 
ever, it is fomewhat curious, he conceives it advifcablc not entirely to omit it- — “ Now, 
the right of the heirs of the two perfons flain by mifadventure is ten thouHind <//>;« r, and 

** that of the unforgiving heir of the perfon flain wilfully is five thoufand.— The propofltion, 
therefore, contains a whole and an Hence we muft take for the denominator 
the fmalleft number which admits of fubdiviilon, namely, twoy by which the fra<^tional 
number [being multiplied] is rcfolvcd into three [integral parts;]— and the two heirs by 
mifadventure take in the proportion of the whole, namely, two parts j and the unfor- 
giving heir takes in the proportion of the half, namely, one part.** 
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flavc ; for a maker’s property in his flavc does not oppofe his right to 
retaliation, the flavc, with refpeft to his blood, remaining in the ori- 
ginal ftatc of MAN, namely, freedom. — Now, retaliation being in- 
curred on behalf of both mailers, an half of it is therefore, in an in- 
dcrtiiitc manner, incurred on behalf of each of the two; and the 
moi> ty of the half of each, refpeftively, is of courfe involved in the 
other’s half. But upon one of them granting a pardon, the other’s 
right to retaliation is annihilated, and he then becomes entitled to pro- 
perty, indefinitely, in the fame matuier as he had been before en- 
titled to indefinite retaliation ; and one half of his right, therefore, 
(wliich is a fourth of the whole,) is converted into property, with 
refpecl to his fliare; and then becomes extinguiflied ;» /c/o, (in other 
words, fails even with refpefl to the exchange for retaliation, namely, 
property,) as a mafter cannot be a claimant of debt againfl: his flave; 
and the other half of the right (which is likewife a fourth of the 
whole) is converted into property, with 'relpcft to the fliare of the 
other partner, who granted the pardon, and confequently does not drop, 
but he is defired cither to make over a moiety of his fliare (namely, 
a fourth of the flavc) to his copartner, or to pay a redemption to the 
amount of a fourth of the fine of blood in lieu thereof. — The ar- 
gument of Haneefa is that, as retaliation is due on behalf of both 
mailers indilcriminatcly, it therefore bears the conllruflion of being 
due on behalf of each in particular, with rel’pctfl; cither to the whole of 
the flavc, or the half of him, — in this w'ay, that the right of each, 
(namely, an half) is connefted with his own particular fliare, — or, 
in this way, that the right of each is connefted with the other’s fliare, 
— or, in this way, that a moiety of the right of each is connefted 
M'ith his own particular fliare, and a moiety with the fliare of his 
partner, indefinitely and without dil'erimination ; and on none of thele 
fuppofitions is there anyobftacle to retaliation, as all the parts of a 
Have are alike with rclpeifl to retaliation, no one of them in regard to 
it being lefs than another. — Upon the right, therefore, of one of the 
mailers being converted into property by the other granting a pardon, 

there 
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there is a poflibllity of the whole of his right being due to him, coa- 
fidering his whole right as connefted with his p.trtncr’s (hare ; and it 
is alfo poflible that the whole of his right is extindl, confidcrin':; his 
whole right as connedled merely with his own lharc ; and it is likcwilo 
pofliblc that an half of his right is due to him, confidcring one half of 
his right to be connc£led with his own fharc, and another halfw ith 
the (hare of his partner, indefinitely ; — and hence there is a doubt u ith 
refpeft to the obligation on the other partner : and any circumflancc 
of doubt, in a matter of property, prevents the eftablifhment of a 
claim. 


SECTION. 


If a perfon kill a flave by mifadventurc, he is rcf|X)nfible for the A fl*vc /laid 
value of fuch flave, provided it do not exceed ten thoufknd dirms ; but l’u,rmulH"e" 
if it amount to ten thoufand dinm or above, he is diredted to nay ten 

* to i!,c Amount 

thoufand dirms excepting ten, (that is, nine thoufluiJ nine hundred ft iusv.i’ir, 
and ninety;) and where, on the other hand, the value of a female tiumi'nd mn* 
flave (fuppofing the one killed to be fuch) equals or exceeds the fine iiino** 
for her blood, the perfon who killed her is dircfled to pay five thou- dims. 
fand dinns excepting ten.— This is according to Hancefa and Mohum- 
med. Aboo Toofqf and Shefe'i maintain, that the perfon \vho kills the 
flave is rcfponfible for the value to whatever amount ; bccaufe the re- 
fponfibility is in confideration of the worth not of the blood’, (whence 
it is that it holds on behalf of the flave’s mafler, who is proprietor 
only with regard to the worth, not with regard to the blood, with re- 
fpedl to which a flave is in his natural ftate of freedom ;) for if it were 
in confideration of the blood, it would neceflarily follow that the flave 
I • would 



Aot 


fines. Book^.. 

would be the proprietor of the atonement, not the majier. — Thus, 
for inftance, if a flavc, having been fold, be killed in the hands of 
the feller before the purchafer obtains poffeffion, the contrad of fale 
ftill continues in force ; which evinces that the refponfibility is a re- 
turn or compenfation for the worth ; for otherwife the contrad would 
not continue, the continuance of that being becaufe of the continu- 
ance of the value, whether the original property remain, or only the 
return for it ; and notwithftanding the original property, in fuch in? 
fiance, no longer remain, yet ftill the return for it does fo, whence 
the fale continues, in conlideration of the continuance of the return 
for the article fold, namely, the value thereof whereas, if the re- 
Iponfibility were in confideration of the blood, the contrad of fale 
would be entirely diflblved, fince on this fuppofition the value of the 
article fold does not remain in any fliape whatever. The flave in 
queftion, therefore, where his value equals or exceeds the amount of 
tile fine for his blood, is confidered in the fame light as one whofe 
value falls fhort of the fine * j — or as an ufurped flave, who, if he 
perifh in the ufurper’s hands, muft be accounted for at the rate of his 
full value, whatever that may be. The arguments of Haneef a, m^oo. 
this point are twofold. — First, the word of God has impofed the 
fine for erroneous bloodfhcd unreftridively, (that is, in a way which 
comprehends \MuJJulmari\Jlaves., as well as freemen ;) for the text of 
the Koran fays, “ Whosoever killeth a believer by mis- 
“ TAKE, the penalty f it Jhall be the freeing of a believer, 
** AND a fine, to be paid to the heirs of the, deceased.” — 
A fine, therefore, is due ; and as the fine, is a confideration for the 
blood, which never exceeds ten thoufand dirmsy that fumonly is due, 
in the fame manner as holds in the cafe of a freeman.— -Secondly, in 
the Have two different qualities arc laid to cxift ; — one, the quality of 
humanity y underftood in a being endowed with underftanding, reflec- 
tion, apprehenfion, and memory} and another, the quality of , 

* That is to fay, his vaht muft be paid by the murderer. 
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underftood In a fubjctfl fit for the life and’purpofcs of the individual 

In a flave, therefore, there are two modes or charaders, the charadcr 
of humanity, and the charafter of worth*. Now, the former of lhc!c 
is fuperior to the latter ; and it is a rule that where two characlcis or 
modes occur together, difagreeing in their laws, regard touft be paid 
to the fuperior charaiSIcr, not to the inferior. Here, moreover, it is 
impofilble to pay attention to both cljaraftcrs ; for the charaftcr of bu~ 
inanity requires that the refponfibility be fixed to the amount of the 
fine of blood, whereas the charadler of worth requires that it extend 
to the whole value of the flave, to whatever amount ; — and regard 
mull be paid to the charadler of humanity in preference, as that is the 
fuperior. With rcfpedl to the cafe of ufurpation, adduced by Aboo 
Toofaf Shafe'i^ it iiof no weight ; becaufe the refponfibility, in 
that inflance, is in confideration of worth only, .ufurpation holding 
only with refpedl to property. With relpcft, moreover, to wliat 
they fay concerning fale, that “ the contraifl: of falc Hill continues, 
“ becaufe of the continuance of the return for the article fold, namely, 
“ the value thereof,” — it is not admitted ; for as a contraifl of falc 
endures even where the Have, who is the fubjeft of it, is wilfully 
murdered in the hands of the feller, and before the purchafer has ob- 
tained pofleflion of him, notwitbftanding retaliation be not a return 
for worth, — fo likewife in a cafe of fine. With refpeft to a flave w'hofc 
value is Ihort of the fine, there likewile the rccompcnce for min is 
due; namely, the fine. As, however, the amount of the fine was 
not fixed by the LAw-f-, it is therefore, in this inftance, eftimated by 

* Arab. Maleeat . — Wc have no word in our language prccifely correfponding with it. 
The tranflator (to avoid a paraphrafis) generally exprefles it by the term worth . — It is de- 
rived from [property,] and tht quality of being {ox con&MXWi) proptrty, and, 

to underftandthis palTage, that fetife mult be annexed to it. 

t The amount of fines is not fixed by the Kokan, but by the Soma . — ^The rcafon of 
the diftiiiAion here is, that if it had been determined by the Kox an, it would be confidci ed 
as eh/olute, and therefore not to be fwerved from in any inftance. 
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the value ; for here it is poffiblc to afeertain the deficiency between 
the recompence for the flave and the recorripcncc for a freeman by re- 
verting to the value, which is ftiort of the fine ; and regard is paid 
to that accordingly. It is otherwile where the value of the flave ex- 
ccrcL tfie fine ; for it is here impoffibie to afeertain the deficiency with 
regard to the value, as that exceeds the value of a freeman, namely,, 
the fine, which fixes tlie value of a freeman at ten thoufand dirms^ 
(The fine for a flave is eftabliflicd at a rate Jhort of the fine for a free- 
man, in order to evince (he inferiority of his rank ; and the differ- . 
ence is fixed at ten dirms^ on the authority of jdbdoola Iln Abbas.) 

For the hand of a flave half his value is incurred, provided that* 
do not exceed four thoufand nine hundred and ninety-five dirms ; the 
hand of a man being equivalent to half his perfon. In fliort, the va- 
lue^ with refpeft to a flave, is the llime as the fine with refpeft to a 
freeman ; and therefore, in all cafes where a fine is due for a freeman, 
the value is due for a flave ; where an half fine is due on account of 
the one, an half of the value is due on account of the other ; and io 
forth ; — bccaufe the value of a flave is fimilar to the fine for a freeman,, 
as being (like that) a recompence for his blood. 

If a perfon wilfully ftrike off* the hand of a flave, and the flave’s 
mafter afterwards emancipate him, and he then die in confequciicc of 
the maiming, in that cafe, provided the frecdmari have other heirs 
befides his mafter, retaliation is not incurred by the offender; — 
whereas, if he have no other heirs, it muft be inflidfed. This is ac- 
cording to Haneefa and Aboo Toofaf. Mohammed maintains that reta- 
liation is not incurred in either cafe ; but that a mul<ft for the hand is 
due from the maimer, together with any deficiency occafioned, by 
the maiming, in the value of the flave, between the time of difmem- 
berment and emancipation, -and the reft of his value is altogether re- 
mitted. Thus, for iiiftaiicc, if the value of the flave, at the time 

of. 
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gV difmembcrment be one hundred <{irms\ in this cafe one half of his 
value [fifty dirms\ is incurred by the difinemberment, and then, if, 
at the time of his emancipation, his value have diminiflied to the 
amount of ten dirm:, thofe ten are alio incurred; and thus fixty 
are due, and forty are remitted. Retaliation is not incurred on the 
fifitur ruppofition, [that is, fuppofing the freedman to leave other 
heirs befides his maftcr,] according; to all the dcxftorsj bccaufe it is in 
this calc uncertain who is the Claimant of right ; [ for retaliation is incur*- 
red on the occurrence of the death, that being at the fame time referable 
to the wound ; and therefore, if regard be paid only to the time of the 
‘wound, the tmifier is the claimant ; or if, on the other hand, regard be paid 
to the time of xhc death, the heirs are the claimants ;) and Inch being the 
Cafe, it is impoflible to exaft retaliation, which therefore utterly ceafes, 
— infomuch that if both parties [the mafter and.the heirs] were to 
unite in claiming retaliation, ftill it is not to be inflifted, as their co- 
alition docs not difpel the doubt, the right of the maftcr having cx- 
ifted at the time of the wound, not at the time of the death, and that 
of the heirs (on the contrary) at the time of the death, not at the 
time of the wound. — The reafons alleged by Mohammed why retaliation 
is not to be inflifted in the inftance in which he difters from the two 
Elders, (that is, where the flave leaves no other heirs than his maftcr,) 
are twofold. — First, the grounds of authority for exadling retaliation 
are here various; for, looking to the time of the wound, the ground 
is, the mafter’s right of property in his flave ; whereas, looking to 
the time of the death, it is, the IFilla of manumiftlon * ; and a diver- 
fity in the grounds is the lame as a difterence in the claimants, in all 
matters where caution is neceflary, fuch as punilhment or retaliation, 
or as where, for inftance, a man lays to the owner of a female flave, 
“ You have fold me this flave for fo much,” and the other replies, 
“ No ! I have coutraded her to you in marriage,”— in which calc it 

* Which entitles the emancipator to feek fatbfa£bion for the dcaili of his. freedman. 
(Sec Vol. Ill, p. 436.) 
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is not lawful for the man to have connection with the flave, as the 
grounds of her claim arc different, flncc, looking to falc, it is right 
of' propel tv, and looking to marriage, it is the connubial right.— 
Secondly; the emancipation precludes the confequcncc * ; and be- 
caulc of the confequence being tlius precluded, the wound remains in- 
depcndeiit of its confequence, and the confcquence ctccurs independent 
of the wound, the calc being the fame [on the; flave’s afterwards dy- 
ing] as if he had perifhed by the vifitation of heaven; — whence retali- 
ation is prevented. — The arguments of tfie two Ehlers are that al- 
though the two grounds of claim be contrary, yet the maffer has an 
indifputed authority to exatSf retaliation, that appertaining to him in 
every view ; and the legal efFc£l of both grounds is moreover one and 
the fame, namely, retaliation ; — thus the claimant, (namely, the 
mafter,) the thing claimed, (namely» retaliation,) atid the perfon 
upon whom the chum is made (name^, the offender) are known and 
afeertained ; and as the exacting of retaliation is therefore poflible in 
this inftauce, it muft be decreed accordingly. — ^The diffcrcaice in the 
grounds of claim, moreover, are not to be regarded in this inftance, 
as it does not occafion any diflercoce in the legal e.deft.— It is other wife 
on the firfl fuppofition + j for there the claimant is unknown. — It is 
alfb otherwife in the cafe of the female flave; becaufe there the legal 
cffedl differs according to the difference in the grounds of legality ; for 
the right of property is different from the right of marriage in point of 
legal cffefl, the legality of connexion cflablifhed by a contradl of 
marriage being a thing cflential .to <iod involved in it, whereas the 
fame legality eftabliflied by a right of property is not an cflential, but 
merely follows as a dependant. With rqfpeft, alfb, to what is ad- 
vanced by Mohammdf that “ the emancipation precludes the coufc- 

* Arab. Slrrayet.^lih^ definition of this term has been given before. (See p. 344.) 
The meaning of the phrafe here is that the emancipation precludes the legal effedt of the 
/lave*s death taking place upon the oftender. 

That is> fiippofing the freedman to have other heirs beddes his emancipator. 

• 7 “ quence,’* 
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quence,” It may be replied, that the emancipation precludes the 
confequcnce only bccaiife of its rendering the claimant doubtful and 
unknown. Now that liolds only in a calc of mijadventure^ not in a 
cafe of malice. In other words, if a perfon cut olf the hand of a Hav e 
by mifadventurc, and the difmemberment prove fatal after manumil- 
lion, retaliation is not incurred, but a fine for the hand only, toge- 
ther with the diminution occalioned in the flave’s value by the maim- 
ing between that time and his emancipation, becaulc it is in this cafe 
uncertain who the claimant of the right is, a Have being incapable of 
pofleffing property ; and therefore, looking to the time of the wound, 
the mafler is the claimant of the right ; — whereas, if the time of the 
Aeath be regarded, the Jlmje is the claimant, as he is then free ; — and 
regarding, alfo, the time of the wound, the value of the Have is in- 
curred ; but regarding the time of the death, the fine of blood is incur- 
red as he is then free. The claimatlt, and the thing claimed, arc 
therefore botlt uncertain in this cafe ; — and as an ignorance concerning 
the claimant alone prevents the confequcnce, it follows that an igno- 
rance concerning both the claimant*and the thing to be claimed pre- 
vents the confequence, a fortiori. Ink cafe of malice., on the con- 
trary, the legal cfFe£l is retaliation ; and as a flavc (lands, with refpcA 
to his blood, in the original (late of man, namely, freedom, he is 
therefore entitled to retaliation ; but this is to be exaded by his eman- 
cipator, as being the avenger of his blood ; and as the freedman [in 
the inftance here fuppofed] leaves no other heirs befides his mafter, 
the claimant of the right, therefore, is known and alcertained. — It 
is to be obferved, that'as^ according to Mohammed, retaliation is pre- 
vented in both cafes, a fine is due for the hand, together with the 
diminution occalioned in the value of the (lave on account of the time 
elapfed between the wound and the emancipation, (as already men- 
tioned,) becaufe the wound was given during the maftcr’s right of 
property ; — and nothing beyond thole is allowed. /Xccording to the 
two Elders, on the contrary, in the lirft of thofe cafes oirly a fine 
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f.ir the hand due, • together with .the diminution occafioned in the 

value, as al'orefaid. 

Ik a m.iftcr fay to two of his flaves, ** one of you is free,” and a 
perlon then ftrike and wound both the flaves upon the head, and the 
jiiaflcr afterwards fpecity the one whom hedeflgned to emancipate by 
tlic above fpeech, ftill he is entitled to the recompence for the offence 
committed upon both ; for he emancipated an »»fpccified flave ; and 
the w'ounds have been received by jpecife flaves ; and as what is fpe- 
eijic is one thing, and what is ««fpcciiied is another^ they arp both^ 
therefore, his property, with refpeft to the offence. If, on the 
other hand, a perfon were thus flay the two flaves in 'queftion, he 
incurs a fine for the one emancipated*, (payable to his heirs, if he 
leave heirs, or otherwife to the mafter,) and the value of him who 
was to have remained in bondage, payable to the mafler, — provided 
that the murderer be one perfon, and have flain the two together^ 
(not fuccejfivelyf) and that the value of both be equal ■f. If, on the 
contrary, the two flaves be murdered by the one perfon fuuiffively^ 
(that is, one after the other,) he incurs the value of the one JirJl flain, 
payable to the mafter, and a fine for the other, payable to his heirs ; 
becaufe, by one of them being flain, the emancipation is, of neceflity, 
determined to the other. If, on the other hand, the two be flain by 
the one perfon ‘together ^ and they be of different value, the murderer 
incurs a moiety of the value of each, rcfpc(ftivcly, together with a 
fine for a freeman ; bccaufe he has, to a certainty, killed a freeman 
and a flave ; and the murder of the one fubjefts to a fine, and of the 

* That is, the one to whom the mafler afterwards explains his induAnite emancipation 
to have applieds 

I The rcafons for this diftinclion between a cafe of murder and of wounding are hero 
ft.'ited at large. — 'I'he tranfintor, howerer, conceives himlclf juftified in omitting them, 
as they involve a long train of metaphyfical fubtlctics of no ufe, and the fubftance of which 
aic to be found und^r the head of IndijmmimU Manum'ijjion, (See Vol. I. p. 456,) 

other 
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other to the value; and neither of them precedes the other. The 
murderer, therefore, in this inftance, owes one half of the value of 
each, together with an half of the fine for each ; for as, in confe- 
qucnce of the death of both, lio fubje<9: remains for the mafter*s ex- 
planation, the emancipation indiferiminately pronounced by him ap- 
plies in an indeHiiite manner to each. 

If a perfon put out both the eyes of another’s flavc, the owner Cafe of a 
has it in his option either to make over the flave to the offender, 
taking from him the value, or to retain the flavc, without getting any 
thing for the defeat thus occafioncd in him. This is the doftrinc of 
Haneefa. The two difciples maintain that the mafter has it in his 
option either to keep the flave, taking a compcnlatiqn for the damage 
he has fuftained, or to give him to the offender, taking the whole of 
his value. Shnfei^ on the contrary^ holds that the inafler is entitled 
to keep the flavc, taking, at the fame time, his complete value ; for 
as the rcfponfibility is oppolbd to what is dcfiroyccU not to what re^ 
mainsj (in the fame manner as in the cafe of a freeman^ this re- 
mainder, therefore, ftill continues the property of the mafter; — as 
where, for inftance, a man ftrikes off one hand of a flave, and' puts 
out one of his eyes ; in which calc the offender incurs the whole value 
of the flare, who ftill remains with his mafter ; and fo here llkewifc. 

(It is proper to obferve, in this place, that our dodlors maintain that 
worth exifts in the perfon ; but regard is allb paid to it with refpeft 
to the members of the body, for othcrvvilb any regard to it with rc- 
fpeft to tlie perfon (foas to be^confined to that alone) muft be iiuga-. 
tory, fince as the members of the body are held equivalent to pro- 
perty, for the fccurity of the body f, it follows that a regard to the 

worth, 

* Mcileeat^ it has been already explained fo fignify the quality of hein;^ property . — 

This whole I 'lfTage is fomewhat enigmatical, and (to underfl^and it properly) reipiirt s that 
a ftriiSt attention be paid to the context. — It is altogether detached from the queftion in 
difpute, 

t With a view to proteil the body from the injuries it might otherwife be lublc to, 
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worth, ill the members, is of prior coniideratiom As, therefore, 
worth is regarded in the members of the body, as well as in the per* 
fon, and, in the cafe in queftion, the perfon alfo is deftroyed in fome 
degree, (for one of the bodily faculties has been totally deftroyed,) 
and the refponfibility is (confequently) to the amount of the complete 
value, it is requifitc that the offender become proprietor of the body 
of the flave, in order that he may not be fubjedted to injury, and that 
an equality may be eftabliftied. It is otherwife where a perlbn puts 
out teth the eyes of a freeman ; bccaufc a freeman does not poflefs 
the quality of voortb *. It is alfo otherwift where a perfon puts out 
the eyes of a Moiiabb 'tr ; bccaufe a flave of that defeription is incapable 
of palling from the property of one perfon to that of another. It is 
likewife different where a perfon ftrikes off one hand of a flave, and 
puts out one of his eyes ; for in this cafe no one faculty is completely 
deftroyed.) The argument of the two difciples is, that as' the qua- 
lity of worth cxifts in the flave, and as the lituation to which the flave 
is reduced admits of two different conftrudlions, — a deftrudlion of the 
^rfon "j”, or a deftrudlion of the members,— it is therefore requifitc 
that the mafter have it at his option either to deliver over the Have, 
and take the full value, on the farmer of thefe conftrudlions ; or, on 
the latter conftrudlion, to keep the flave, and take a compenfation 
for the damage he has fuftained | ; as in all other cafes of property ; — 
this being analogous to where a perfon tears another’s rote to pieces, 
in which cafe the owner of the rote has it at his option cither to make 
over the robe and take the value, or to retain the robe and take a com- 
penfation for the damage. The argument of Htmeefa is that, although 

iu numbers, owing to the carclellhefs or incautiourneTs of others for if the members were 
not held equivalent to property, (in other word.s, if no fine were impofcd for injuries to 
them,) the body (of which the members are a part) would not be eftc6luaily protc^lcd. 

* In other words, “ Jm net poj/ffsth capacity of bchig property.]' 

t Becaufe a complete deftrudbion of one of the faculties is accounted a dcfiruclion of 
the whole man. 

t Literally, and take the difference occajioned In his value'* 

U'ortTj 
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be regarded both in the perfon and in the members of the body, 
ftill the charafter of humanity alfo exifts in the perfon and members 
of a flave, and has not been totally extinguilhed by his bondage. 
Now, it is to be obferved that one of the rules of humanity is, that 
the penalty incurred by an offence be not divided between the perfon 
and the member deftroyed, but oppofed to the latter alone; and (con- 
fequently) that the property of the body* be not transferred, (as 
where, for inftance, a perfon puts out both the eyes of a freeman i) 
and that therefore the mafter is to take the whole value in compenfa- 
tion for the thing deftroyed, the body remaining as it was ; — aiul, 
on the contrary, one of the rules of worth is, that the compenfation 
for an offence be divided between the whole perfon and the particular 
member deftroyed ; and that therefore the mailer is to take the defeft 
occafioned in the value, as a fatisfaiftion for the member deftroyed, 
at the fame time keeping the body [JuJJa\ as before. VVe therefore 
(fays Haneefa) pay attention to both thefe charadlcrs ; and accord- 
ingly, looking to tlie charadter of humanity, we determine that the 
compenfation is not divided (as above,) — for if we were to fay that 
the mafter is to take the difference occafioned in the value, and retain 
the body it would induce a total iiegleft of tlie charafter of 

humanity, and would caufc the charafler of worth alone to be re- 
garded, (as is determined by the two difciples ;)— and looking, on the 
other hand, to the charafter of worthy we determine that the mafter 
is not at liberty to take the whole of the value, and alfo retain the 
perfon of the flave, (as is determined by Shqfc'i,') for in this cafe a re- 
gard is paid to humanity alone, and the regard to woith is altogether 
loft. 

* Arab. JuJJa, — It is defined, by the Aralian lexicographers, “ the jignre of a man^'* 
meaning (perhaps) a man independanc of his qualities or faculties; and it therefore applies; 
to a mutilated as well as to complete body, — whence the ufe of it in this place. 


SECTION. 



FINES. 


Book L> 


416 


SECTION. 

Of Offences committed by Modabbirs and Am-Walids *. 
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If a Modabbir or yim-lFalid commit any ofFcnce, the mafter is ac- 
countable for the Icaft of the two, the value of the offender, or the 
fine for the offence, — The mafler is thus accountable ; becaule it is re- 
corded of Aboo Abeeda that he once decreed the offence of a Modabbir 
to be accounted for by his mafter ; and alfo, becaufe, as the mafter, 
by having conffituted the offender a Modabbir or an Am-Wdlid, coun- 
tcrafts (as it were) the regulation of making him [or her] over, the 
cafe is therefore, in effect, the fame as if he had fo done after the of- 
fence, and at a time when he was not aware of it. — He is aUb.account- 
ablc for the leaft of the two, the value, or the fine, (as above,) bc- 
caufe the avenger of the offence is not entitled to any thing beyond the 
FINE for it ; and the mafter, by having conftituted the o^nder a Mo- 
dabbir or Am-Wdlidy counteracts the regulations merely to the amount 
of the value, not with refpeCt to more than the value. 

Objection. — The avenger of the offence not being entitled to 
any thing more than the fine, and the mafter (by having conftituted 
the offender a Modabbir or Am-Walid,') having counteracted the regula- 
tion merely to the amount of the value, it would follow that the mafter 
fhould have it in his choice to give cither the value or the fine, in the 
lame manner as, in the cafe of an abfblute Have, the mafter has it in 
his choice either to shake over the flave, or to pay the redemption. 

Reply.— An option in this inftance is attended with no manner 
of advantage, as the; fine for an offence and the value of a flave are of 


* That is, by untransftrablt flaves. 


the 
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the fame kind, and it is certain that the maflcr will cluife that whicli 
is the Imalleft. — It is otherwife in the cafe of an abfoliite flavc ; for as 
a flavc is a fpecific article, and men frequently fctl an attachment to 
fuel), it is therefore pofliblc that, in this inftance, the maflcr ini^^;ht 
prefer paying the redemption, although that be more than the 
value of the Have; and hence there is an advantage In leaving him an 
option. 

There is no fine incurred for the numcrons offences of a Moclib- ihc higiipft 
/>/;*, beyond one payment of his value, notwithftanding they be com- 
Hiittcd in immediate fucceflion; becaufe the maflcr, by having ere- 
ated his flavc a Modabbir^ hascounterarted the regulation with rcfpcv^T: one p.ivnif-Mii 
only to one individual flave ; and alfo, becaufe paying the value is 
equivalent to giving up the flavc ; and a;i a maflcr cannot make over his 
flavc more than once, fo in the lame manner he is not required to 
pay tliOf-value more than once.— When, therefore, a maflcr pays the 
value oflii's Modabblr on account of fevcral diftineb offences, the aven- 
gers of the offence are to divide It among them, each taking in propor- 
tion to his refpeftive fliarc. — It is to be obferved, however, that as 
regard muft be had to the value the Modahbir bore at the time of 
the offence, attention is therefore to be paid, 011 behalf of each claim- 
ant, to his value on the day in which the oflence was committed on 
him, as it is on that day that the oppofitioii of the niafter operates. — 

Hence if ^Modahbir kill a perfon by mifadventure, at a time when his 
value is one tlioufand dirms, and afterwards kill another by miiadven- 
turc, at a tjypc when his value has increafed to fifteen hundred dirms^ 
the heir of the JirJi flain perfon is not entitled to any proportion out ot 
the excefs five hundred, but that goes entirely to the heir of the/vw/i 
flaiii perfon, and the two (hare the remaining thonfimd between them, 
according to their refpedlive rights. — Now the right of the firfl is, to 
ten thoufand dirms^ and the right of the fccond to nine thoiiiand live 
hundred dinns^ (for he has received live hundred.) The whole riglit 
of both is therefore to be divided into thirty-nine equal lots, each lot 
' VoL. IV. II h h correfponding 
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correfponding with 6ve hundred of the complete fine ; and con* 
fequently the firft heir gets twenty lots, and the fecond nineteen. 
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If a Mobahbtr commit an offence*,, and his owner pay the value 
of him to the avenger of the offence, by order of the magiftratc, and- 
the fame Modabhir afterwards commit another offence, the owner is 
not accountable for any thing, bccaufe, in before paying the value, 
he a£ted upon compulfion, in confequence of the magiflrate's order. 
I'he fccond avenger, howeve^r, is -in this cafe entitled to fhare the 
value with the firfl avenger. If, on the contrary, the owner have - 
paid the value to the foft avenger without an order from the magi- 
Arate, the fecond avenger has it in that cafe at his option either to re- 
quire a fine for the oSeuce from the maAer, or to have recourfc to the 
firA avenger for his proportion of the value. This is according to 
Hantefa, The two difciples mabtain that, in thislaAinAance, the 
fecond avenger has no claim whatever on themaAer y beeaufe be [the 
maAer] has already paid all that was incumbent on him to a proper 
claimant, as at that time no fecond offence had taken place. The ar- 
gument of Hantefa is that as the owner of the ModcAbir has un- 
juAly given to. the HrA avenger what is the right of the fecond aven- 
ger, . and as the firA avenger (on the other hand) has unjuAly taken 
the fame, the fecond avenger has therefore an option, as above. Tbe 
ground of this is that- the fecond oAence is, in the eye of the law, 
aflbeiated with the firA in one fhape ; . for the fecond .avenger is made 
to participate with the firA; — ^and.the fecond - offence is aUb, in -the 
eye of the law, a follower of the firA, in another fhape ; for, with • 
rcrpe(A to the fecond avenger, . regard is paid to the value of the Mo- 
dabbtr at the time of the fecond offimee. The fecond oftcnce, .there- • 
fore, is confidered as aflbciated with firA, fb far as regards taking; 
the compenfation either from the maAer or from the firA avenger, be- 


♦ Always meaning homicide hf nufadventurty fhia being the only offence which involves- 
the flave’s valuer 


caufe 
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caufe of each of them having difregarded the i ight of the fccond aven- 
ger, in order that a due attention may be paid to both points of view, 
— to the ««»-aflbciation, where the value has been given [to the firft 
avenger] by order of the magiftrate, and to the affociatlon, where it 
has been given without his order; — for it is not pofliblc that the I'c- 
cond avenger Ihould have it in his choice to take his compcnlation from 
either party, except where the two offeneds bad been perpetrated to- 
gether. 

If a Modabbir commit a variety of offences, and his owner then 
emancipate him, he [the owner] is not accountable for more than one 
payment of his value ; becaufe he was fubjefled to this refponfibility 
only in confequence of having conflituted the offender a Modabbir, an 
aft a priori ; and his emancipating him, or otherwife, afterwards, is 
one and the fame. (It is to be obferved that an Am^lValid is confidered 
in the lame light as a Modabbir, with reipeft to all thefc rules.) 

A Modabbir’s acknowledgment of an offence by mifadventure is 
not admitted, nor does it fubjed the mafter to any penalty, whether he 
have emancipated him or otherwife ; becaufe the penalty for any of- 
fence by mifadventure, committed by a Have, refts upon his ijoafter ; 
and the mafter is a different perfon from the Modabbir', and therefore 
the acknowledgment of the latter, as tending to effedl another than 
faimfelf, is not valid. 
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Of OiFcnces committed upon ufurped Slavesj or InfantSt 
during the Ufurpation. 


A pcrfon If a maftcr ftrikc oiF the hand of his (lave, and a perfon then ufurp 
maimeiilave, llave, and he die in the ufurper’s polTeflion in confequence of the 


who aftcr- 
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dirmemberment, the ufurper is accountable for the value he bore after 
he was maimed. If, on the contrary, a pcrfon ufurp a (lave, and 
the (lave’s mafter then ftrike off his hand whilft in the ufurper’s pof* 
feflion, and the flave die in confequence, the ufurper is not refpon- 
fible for any thing. The reafon of the diftinftion here made is that 
ufurpation (as being in itfelf a caufe of property, where a compenla- 
tion is paid by the ufurper) precludes the confequence ; and therefore, 
upon the ufurpation taking place between the oftence and its confo- 
quence, the letter is put out of the queftion, (in the lame manner as 
where a fale intervenes between the offence and its confequence ;) 
whence the matter (lands upon (imilar ground as if, the perfon having 
ufurped the maimed (lave, he [the (lave] were afterwards to die by 
the vifitation of heaven and accordingly, the value he bore when 
maimed is due. In the fecond inftance, oh the contrary, as nothing 
has occurred between the offence and its confequence, to preclude the 
latter, that is therefore immediately referred to the difmemberment 
committed by the mafter, and he is confidcrcd the immediate de- 
ftroycr of the (lave, — whence the cafo is as if he [the mafter] had 
taken back the (lave from the ufurper, (as having performed an aift 


7 


upon 
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upon him, -and the ufurper is confequcntly exempted from refpon*- 
fibility. 

If an inhibited flave ufurp another inhibited flavc, and fuch Have One inhi- 
die in the ufurper’s hands, he [the ufurper] is rel'ponfible, as an inhi- uj-urpifg“'n. 
bited flavc is liable to be profccuted for his a£ts. w*'® 

dies, is re- 
fpon fible. 

Ip a perfon ufurp a Modabhlr^ and the Modabb'tr commit an of- Cafr of a 
fence whilft in the ufurper’s hands, and be afterwards reftored to his ^ing^uftirp-' 
mafter, and then commit a fecond offence, in the mafter’s hands, the 
mailer is in that cafe accountable to the two avengers of oftence for oftence, and 
the Modabbir*s value, which is fliared equally between them ; — for it Kiiored "o’ 
is out of the maftcr’s power to make over the offender, becaulc of his 
having conftituted him a Modahblr ; and he has therefore, by that avfl:, of^ 
annulled the right of the avengers : but as he has been guilty of this 
obftruftion with refpeft to one body only, he therefore is accounfable 
for |io more than one value. The value, moreover, is divided equMly 
between the avengers, becaufe the cafe proceeds on the fuppofition of 
both the offences inducing the fame penalty, and the Modabbir bearing 
the fame value at the time of each rcfpedlivc offence. Upon the mat- 
ter, however, thus paying the value to the two avengers, he is to 
take one half of the value from the ufurper, as having paid the fame 
on, account of an offence perpetrated [by the Modabbir whilll] in his 
poflbflion; and this he is to pay to the avenger of the firft offence ; 
after which he is again entitled to take the fame, a fecond time, from 
the ufurper. This is according to the two Ktders. Mohammed lays 
that the mafter is to refnmc one half of the value iVom tlic ufurper, 
which he is to retain with himfelf, (that is, he is not to make it over 
to the firft avenger ;) bccaufc what he thus takes from the ufurper is 
in lieu of what he has paid to the firft avenger, arid he therefore 
not required to pay this alfo to him; for if lb, it follows that the 
confidcration and the return unite in one perfon, which is unlawful ; 
and it alfo follows that the claim is repeated, as what the mafter takes 

from 



4*» I N E S. BookJL. 

from the nfurper is in lieu of what refts with the jirfi avenger, not in 
lieu of w'hat rcfts with the fecond ; and therefore his paying the fame 
to the firft avenger a fecond time induces a reiteration of claim. The 
argument of the two Elderli&t that the right of the firft avenger ex- 
tends to the while value of the flave ; for as, at the time of the lirfl 
offence, no other offence had taken place, there is therefore no pre- 
vention * from the fecond offence, the only circumftance which could 
•trench upon or Icffcn the firft avenger’s right. The roaftcr, there- 
fore, being thus poffeiled of fomething in confideration of the Have, 
unoccupied by any other clalmj the iirfl avenger is entitled to take it, 
in order to the completion of his right ; and upon his lb doing, the 
mafter is again to reimburfe himlelf for the fame from the ufurper, as 
the HrA avenger took it from him on account of an offence committed 
by the Modabbir whilA in the ufurper’s hands. 


Cufe of a 
hlodabhu't 
iirrt commit- 
ting an of- 
fence with his 
matter, and 
cheni being 
ufurped, com- 
mitting aft- 
other with 
the ufuiipcr. 


][f, on the other hand, a Modabbir firft commit an offepce whilft 
in the pofieflion of his mailer, and then a perfon ufurp him, and he 
commit another offence whilft in the polleflion of the ufurper, the 
mafter is accountable to the two avengers of oifi^nce for his value, 
which they (hare equally between them ; and he is entitled to reim- 
burfe himfelf for half the value from the ufurper, for the reafons ex- 
plained in the preceding example. As, however, in this inftance, 
the mafter takes the half, as aforefaid, on iccount of the fecond of- 
fence committed in the ufurper's hands, iu)t on account of the firjl 
offence, be is to make this over to the firft avenger, but cannot reim- 
burfe himfelf from the ufurper a fecond time *and this according to 
all authorities. The ground of diftinftion between this and the pre- 
ceding cafe (according to Mohammed) is that, in the former, if the 
mafter were to pay that half of the value, which be takes from the 
ufurper, to the firft avenger, it induces an union of the confideration 
and the return in one perfon, as has been ulready ftated ;-»whereas. 


Arab. Mwahimat. The ineai)lR|- ii, frtviatiitg a thing firm taUng its fuO 


1 


in 



4*3 


Chap.V. F I N E 3.^ 

in the latter, this coniequence is not induced ; becaufe, as the firft 
offence was committed in the mailer’s hands, what he takes from the 
ufurper is therefore on account of the /econd offence, that having been 
committed in. the hands of the ufurper; and hence, his making over 
riiis to the firft avenger^ does not induce an union of the confideration 
and the return in one-perfun. ■ 

If a perfon.ulurp' the Have of another, and the flave commit an 
offence whilft in the ufurper’s poffcflion, and the ufurper afterwards 
reftore him to his mailer, and the flave then commit another offence 
whilft in his mailer’s hands, the mailer muft refign him to the two 
avengers, and is then to take an half of his value from tlie ufurper and 
make it over to the avenger,— and is again entitled to reimburfe 
himfelf for fuch half from the ufurper- (This is according to the two 
E/ders. Mohammed' maintains that he is to take the half from the 
ufurper,. and retain it; for his own ule, without any further procefs.) 
If, on the contrary, the flave firft commit an offence in the hands of 
his mailer, and a perfon then ufurp him, and he commit an offence 
in that perfon’s hands, bis mailer muft make him over to the two 
avengers, in equal fliares ; and muft then take an half of his value 
from the ufurper,. and pay it to the firft avenger ; but is not again to 
reimburle himlelf, for this h^f, from the ufurper. The rcalbn of 
this diftin^ion has-been already alligned ; for there is no other differ- 
ence between this,., and the cafe of the Modabbir, than that here the 
mailer is to make over the flave, — whereas, in the other iuftance, he 
is to pay the value of the Modabbir. 

If ,a perlbn ufUrp a Modabbir, who commits an offence whilft in his 
poflelBon^ and he thoi rellore him to his mailer, and again ufurp him, 
and the Modabbir again commit another offence in his pofleflion, — the 
mailer is in this cafe to pay his value to the two avengers, in equal 
lhares;— for as the mailer, in having conllituted his Have a Modabbir, 
counteracts the regulation [of refigning-hlm] only with relpeft to the 
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fmgle indivicKjal, he is therefore accountable only for one payment of 
his value. But he is then entitled at the fame time to take fuch value 
from the ufurper, as both the oftcnces were committed iii his hands ; 
—after which he is to pay an half of fuch value to the firft avenger; 
bccaufc the firft avenger is entitled to a complete value, fince at the 
time of the firft oftence no other olFence had taken place, fo as to in- 
terfere or prevent this ; and his right is not leflened by any fubfequent 
prevention ; and therefore, where he finds an half of the value of the 
Have in the mafter’s hands, unoccupied by any other claim, he is en- 
titled to poftefs himfclf of it ; — and the matter is again to reimburfc 
himfelf for this from the ufurper, (the firft avenger havitig taken it 
front him on account of an offence committed in his [the ufurper’s] 
hands) and to retain what he thus recovers for himfelf ; for he is not 
required to pay it to the firft avenger, as he has already received his full 
right, — nor to the fevond^ as he never was entitled to more than the 
/v/iy' value, bccaufe of the priority of right of the firft avenger, and has 
already received all he could claim. 

A perfnn If any pcrfon ufurp a free-born infaixt, (that, is, take him away, 

rT- w'^liout the coiifeiit of his guardian,) and the infant die, , either fud- 
fponjiblc if dciily. Or of any difordcr (fuch as a fever for inftance,) the ufurper is 
hind** by any uot rcf|X)nfible, — whcreas, if he die by a ftroke of lightning, or the 
acitjtnt. jjjjg jj fjjaj-e, the ufurper’s Akilas are accountable for the complete 
fine. This proceeds upon a favourable conftruftipn. Analogy would 
fuggeft that there is no relponfibility in either inftance, (and fuch is 
the opinion of Ziffer and Shafe'i^ becaufc ufurpation connot be efta- 
bliftied with rcfpe£t to a freeman, infomuch that if the infant ufurped 
be a MoMliht ftiH the ufurper is not accountable for any thing, not- 
wlthftanding a be free with rcfpcift to 'poJeffionoiAy*', and as 

the infant in queftion is free in pint both of pojfefm and perfony re- 


* A Mokutib differs from an abfolute Have, in this particular (among others^} that he 
b capable of holding property in his own right., 

fponfibility 
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fponfibility for him is not incurred a fortiori. *^hc rcafoii, however, 
for a more favourable conftru»aiou, in this inftance, is that although 
the ufurper be not refponfible on account of the ufurpatioHy yet he is 
fo on account of the dejlrutlion^ as that is referred to him, he having 
taken the infant to the place where the fnakc was, or the lightning 
fell ; for thofc are not to be met with in every place ; and confe- 
quently, in taking the infant thither he was guilty of a tranfgrelfion, 
and rendered fruitlefs the ,care of the guardian. The death of the infant 
is therefore, in this inftance, referred to the ufurper, in the lame man- 
ner as in the cafe of digging a well ; and this (as in that inftance) is 
homicide by an intermediate caufe. It is othervvife. where the infant dies 
fuddenly, or of Ibme difeafe ; for in' this there is no difference from a 
difference of place. If, however, the ufurper carry the infant to a 
particularly unhealthy fpot, and the infant die of any diforder con- 
trafted there, the ^kilas are accountable for the ftne, as the death, in 
this inftance, bears the conftru^tion of homicide. 


If a perfon place hisflave in depofit with an infant, and the infant 
kill fuch flave, his jlkilas arc accountable for the fine, (that is, the 
value of the flave ;) whereas, if a perfon place a quantity of wheat 
(for inftance) in depofit with an infaitt, and the infant confume fuch 
wheat, he is no way refponfible. This is according to Haneefa and 
Mohammed. Aboo Twfcf and Shafei allege that the infant is equally 
refponfible in either cafe. In the fame manner, if a perfon place a 
quantity of wheat in depofit with an inhibited flave, and the Have con- 
fume the fame, he is not then immediately refponfible, according to 
Haneefa and Mohammed^ but is liable to account fur it after he lhall 
have obtained his freedom ; whereas, according to Aboo Toofaf and 
Sbtfe'it he is then accountable. The fame difterence of opinion alfb 
prevails between thofc doftors where a perfon lends any article, or 
money, to a Have or an infant, and the flave or infant dpftroy the 
fame. The argument of Aboo Toofaf and Shtfe'i is that the infant has 
deftroyed the property of another without his confent ; and as this 
VOL. IV. I i i property 
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property is valuable, :mw 1 pbteaed on behalf of the owner, the dc- 
ftroyer is therefore fcfpoafjble for it,-;-in the fame manner as where a 
perfon places his flare in depofit wkh an infoht, or where a Granger de- 
ftroys property plated in depofit with an infant. The argument of 
Hamv/a and Md&amneJ is that ajs the infant has deftroyed a property 
which was not in protection, he therefore is not rcfponfible, any 
more than if he had deftroyed it with confent of the owner ;-.-and the 
property is not in protedtion, iiithe prcffcnt inftance ; becaufe the pro- 
teftion of property is eftabUlhed on behalf of the owner of it. As, alfo, 
the owner in ^ueftion has placed his property with a perfon ibcapablfc 
of protefting it, and we are forbidden, by the law, to place bur 
property in depofit with fuch, he [the depofitor] is not entitled to 
look for an attention to his intereft unlefshe depute feme perfon as his 
fubftitute to take care of it ; and in the prefent inftance he has hot done 
fo, fince his making the infimt his fubftihrte is invalid, he haring ho 
authority over the infaht, hor the infant Over himfelf. It is otherWife 
with an adult, or a licenfed flare ; for they have a power over them- 
felvcs. It is alfo otherwife where a flave is placed ih depofit with an 
infant, and the inftht kills fuch flave ; for the protedion of a flave is 
founded on his natural rights a flave being in his original Hate of free- 
dom with refped to his blood. It is likeWifediSerent where a ftrangcr 
d^hroys property jdaced in depofit with an infant; for here the pro- 
prietor has 1 emitted the prote£Uon of the property in reference to the 
i/tfan/t hut not in reference to any otdee perfon. 

Ip an infant or inhibited flave deftrby the property of* any perlbii, 
the refponfibiUtyrefts upon the deflroyfcr, piovkted the owner have 
not cither lent fuch property to them, or depofited it with them in 
truft ; becaufe infants and inhibited flaves an liable to perfecution for 
their ads, although their will be of no account,— no regard being 
paid to this oircumftance in any matter afRding the rights of the in- 
dividual. 
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CHAP. VI. 

Of Kijfamity or the Adminiilration of Oaths. 


"^\^HERE <i perfbii is found ilain in any diftrift and it is not known upon a p«r- 
who was the murderer, and his heir demands a fatisfaftion for his found nL, 
blood from the iAhabitauts of the dtftrid, or from any number of 
them not Ipecificaliy named, fifty of the inhabitants, feleftcd by the adminillcred 
heir, muft be put to their oaths, and depofe to this effca, — “ by rffocuTiSa; 
“ God I did not kill him, nor do I know his murderer.” — Sht^'ei 
maintains that if there be any ftain f upon the place, the heirs of the 
flain muft make fifty depofitions, to this efFeA, that “ the people of 
fuch a diftria have flain fuch an one, their relation,”— after 
which a decree is granted againft the defendants, awarding a fine to 
the plainti^, [the heirs of the flain,] whether they claim for wUfu! 
murder, or for homicide by mifadventure. — {Malik holds that if the 
claim be for wilful murder, retaliation is to be decreed % ; and there 
is alfo one opinion recorded from Sbefei to the lame effeft.) — By the 
ftain [lahv/j] upon the place,” as mentioned above, is to be undcr- 

• Arab. Mahk,— It fignifies, in* its general acceptation, any place of rcfidence 
whatwer. — In matters of law, revenue, itc. it is ufed to exprefs a diftrift of the fmalleft 
da(8^ iueh the win! or quarter of a city, a pariffi) 

t The meaning of this will be explained a little further on. 

t This can only mean where the depofitions of the heirs point at fonic particular per- • 
fon, (fitch as one upon whom any thing is found to induce fufpicion,) for it is fcarcely pof- 
fible that he (hould argue for retaliation, either upon the ivMe dtjlr'UU or upon any indi- 
vidual unfpecified. The arrangement of this pailage is fomcwhai obfeure both in the 
Arahii and the Ptrfian vcrfioii. 
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Hood (according to the expoHtion of and Shafet) any (igns of 
murder being found upon a particular perfoni fuch as a bloo^ fcymter^ 
for inftance, — or, apparent circumftances teftifying for the plaintijR, 
fuch as a notorious enmity having fublifted between the inhabitants 
for any individuals of them] and the deceared,—or, one juft perfbn 
(or a number of uncertain character) bearing teftimony that ** the 
“ people of fuch a place have flain this perfon.*’— If, therefore, 
there be neither any tokens of murder, nor any ap^rent circum- 
ftances teftifying to it, the opinion of Mdlik accords with that of our 
doctors, —with this diderence only, that where the inhabitants of the 
place do not amount to fifty in number, according to Mdlik the oaths 
are not repeatedly adminiftered fo as to make them amount to fifty, 
but thofe given are rejefted whereas, according to our doftors, it is 
lawful to repeat tfie oaths until the whole fifty be complete and 
again, according to Mdlik^ if the people of the place make oath, as 
required, they arc not fubje£l to a finc,-i-whereas, according to our 
doftors, they are fubjeft. One argument adduced by Shefeiy in fup- 
port of his opinion, that ‘‘ if there be any ftain upon the place, the 
*■* oaths muft firft be adminiftered to the heir of the flab,” is a tra- 
dit'ion of the prophet jr-for it is related, that upon the body of a 
murdered Mujulnum being found b the well ofKheebir*y and [the 
relations of the deceafed] carrying the matter before the prophet, he 
dircdlcd that fifty of the people of the well fhould be fworn, and the 
plaintiffs objeftbg to this becaufe of thofe being infidels, be faid 
“ Fifty of ye mujl /wear that tbofe people have murdered himf — to 
which they replied, “ How Jhdl we /wear to thc^ which is unknown 
“ to us?’* — Another argument is, that an oath is required, firft, 
from the perfon in whole behalf apparent circumftances bear tefti- 


• * Khtthir (alfo pronounced Khaiabar) is a city of Jrabiay fitiAted in tiie province of 

Najd, about two hundred and fifty miles north-eaft of MiMna, inhabited (as appears 
from the context) chieflyby Jtws. It is probablethat Kaktbal Kbtt^ir (the well of Kb^*- 
bir) i» the proper name of fome place in the neighbourhood. 
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mony, (whence it is that the.oath is firft tendered to the pofleflbr*;) 
and therefore; where apparent circumftances teftify for the pUintitTs, 
they are firft fworn. According to Shefeit moreover, it is lawful to 
adminifter an oath to the plaintiff, as holds in cafes where the de- 
fendant refufes to fwear. As, however, the teftimony of apparent 
circumftances merely is attended with fome degree of doubt, and reta- 
liation is remitted by the cxiftence of a doubt, but not property, a 
fine is therefore due from the defendants. The argument of our 
doctors is, that the prophet has faid, ** It is the part of the plaintiff 
“ to produce evidence., and of the defendant to fwear'* It is, more- 
over, related by Ibn Moofeyib, that a dead body having been found 
among the fews, the prophet began by fwearing them, and then de- 
creed them to pay the fine,— which affords an argument that the oath 
is incumbent on the perfon liable to the hue. With refpeifl to the 
tradition quoted by Shafe'iy concerning tlie people of the well of 
Kheebir, the faying of the prophet, in that inflance, is explained in 
an interrogatory fenfe, as if he had feid to the plaititiffs “ If'ill fifty of 
“ you fwear V' — >This tradition is alfo related with fome variation ; 
for feveral authorities ftate it that the prophet firft alkcd the plaintiff's 
*•* if they could produce evidence to which, they replied, “ if 
** there had been any-witneffes the murder would not htwe happened 
—when the prophet faid to them, Let the Jews fwear to this 
“ effeU, — that they did not murder the man, nor do they know the mur~ 
derer and therefore the one account runs counter to the other. 
In reply, moreover, to what MAlik has advanced, it is obferved that 
fwearing is proof fufHcient to repel but not to efiMiJh a claim, — info- 
much that a perfon docs not, by mere fwearing, obtain a title even 
to property, although that be (comparatively) infxgnilicant, and con- 
fcquently cannot obtain a title to life [by retaliation] a fort mi. It is 
to be obferved that the heirs have it in their option to appoint any 


♦ Alluding to difputcs concerning property. 
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iifty Indivkluals *, becauie the oath required Is their rlg^t, and it is 
moftiikely that they will hx iipon foch as are fufpeft^ of the lndr> 
dcr, or upon perlons of known probity among the inhabitants, (thofe 
being the moil caOtious of fweacmg 'hdfely,) by which means the 
murderer may be difeovered ; for the advantage propofed in fwearing 
is the difeovery occaiioned by a refufid to fwear i and- therefore the 
upright among 'the inhabitants, admittmg that they Aemielves were 
not concerned in the murder, itiUr .will not £ul to difimver the mur- 
derer if they knoyiv him. If, alfo, the heirs hx upon a ilitul perfon 
among the inhabitants;, or' perfons who have, fuf&red puniftment for 
(lander, to fwear, it -is approved, becaufe the d^iitiona of foch are 
inaidifniflibfe otily where they appear as vidttuffes ; but here they are 
brought forward merdy to faieart not as wknejes. 

Upon the people of the dlAiifl fwearing, as above, a decree is 
palled awarding them to pay the dne for the fla&a} and an oath is ad- 
miniilered to the heirs. Shtfei maintains that the line k not impofed 
in this inilancO*; becauie of a determinatioa of the prophet, who ex- 
empted certain ^ews from a doe upon thdr takingthe oath ; and aid), 
becaufe the oath has been ordained by the law for the purpofe of ex- 
culpating the defendant, and not with a view to fulje^ him to any 
punifltmeiit. The argunmit of our dodbors k, that the prophet ufed 
to impoie the fine as well as the oath, as appevs from the traditions 
of Abdoola Jbn Saheely with which Shtfei' was not acquainted.*— Ow<tr 
alio did the dune. KiJ^mky momwer, was not uifKtiated for the 
purpofe of eilabUihing a dne urhere dm parties refiife to ^eaP). but 
for the purpofe merely of dif<;ovcring whedier it he net a cafe of reta- 
liation, by compelling the murdei^er to «i acknowledgment, from his 
fear of taking a falle oath. Upon the' people of the diftri^, therefore, 
taking the oath, retaliation being put out of the queftien, : the fine is 

* Of thediflr^ for Ac bong (Worn. 
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duiB fflstti tkeint 'sithw bccaufe of thck having bcfcn 
^Uty of 0 negte^y (aD ih cafes of homkide tnifadveature,)— or, 
lisfcftufe it is evident that they ma have (lain the pfeffeh, his hotly 
being found adiong tfaeija not hecau^ Of their to /wear. 

If, atnong the people of the place felefted to fwear, any ohO W- 
fufe to take the oaths, he is to be itnprifoncd until he take It* ; bfc- 
caule the oath, in Ki^itiui , is efiential and indilpeni'able, blood being 
a itiattet of weight, and not of fli^t confideration. It is otherwife 
where a perfon tefofes to fwear in a rttattef Of propeyty ; for the oath, 
in matters of property, ha fubftftute in Keu of the article claimed by 
the plaintifFf , and accordingly, the fwearing is remitted by the fur- 
tender of the article claimed ; but in the cafe of KiJfdtHit the fwearing 
is not remitted by a payment of the fine. It is to be obferved that 
what is here advanced applies, not only to where the heir of the flaiii 
lays his claim againft the wbe^ of the inhabitants of the diftrift, but 
alfo, to where he advances it againft any number of them not fpcci- 
iically named ; for as thofe cannot be diftinguiftied from the reft, the 
cafe is therefore as if the claim comprehended the whole. A claim 
laid on the ground of wilful murder is alfo the lame as on homicide 

mifadventure. With refpe^t to a cafe of claim advanced againft 
fpecMc individuals^ it (hall (Goo willing) be treated of in its proper 
pla^. 

Ip the inhabitants of the place or diftridt do not amount to fifty in 
number, the oath muft be adrainiftered to them repeatedly, fo as to 
make up the complete number of fifty depofitiofas ; — becaufe it is re- 
corded of Omar thstt (on a certain occafion) when he ordered a Ktjf^- 


* That is, “ until hfc feidtCr take it, or aeintwkdgt himfelf guilty of the murder," 

This is a law phrafc.— The meaning of it is that, if the claimant cannot produce 
evidence, the oath of the defendant muft be confidcred as all that can be expeiScd of him, 
and acquits him oS every demand. 
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mity forty-nine men only having taken the, oath, he adtnj^illereH it 
to one of them a fecond time, fo as to complete the number of Bfty, 
and then decreed the tine and alfp, begaufe, fifty depofitions being 
requifite upon the authority of the tradition concerning the prophet’s 
determination in this point, the completion of the number, in the 
utmoft polliblc degree, is therefore requifite and it is, moreover, 
attended with this advantage, that it afeertuns the weight and im- 
portance of blood. It is to be obferved, however, that if there be 
fifty inhabitants of the place or did rid, the heir cannot infifl upon any 
of them being repeatedly fworn ; becaufc the repetition of the oath is 
admitted purely from neceflity, which docs not here exift. 

I 

The oath [required ia Kijjfatmi] is not incumbent on an infant or 
an idiot ; for an oath is in the nature of a declaratioHy not of an a£i 
and the declarations of fuch are not regarded. In the fame manner, 
it is not incumbent on a woman or a Have ; becaufe thofe cannot be 
confidered as aiders and confederates of the murderer ; and of fuch 
alone is it required. 

If a corpfe be found without marks of violence upon it, the oath 
is not required, nor is any fine impofed on the diftrid ; for it is here 
evident that the perfon was not murdered ; becaufc this defeription is 
applicable only to one who dies in confequence of fbme ad of violence 
fuflained from another ; but the perlbn in queftion appears to have died 
naturally, and not in confequence of .any violence. Fine, moreover, 
is incurred by the overt ad of the individual ; and the oath is impofed 
from a fufpicion of murder ; and hence it is indifj^niabre that there' be 
fome marks upon the body fuificient to evince a murder, — fuch as a 
wound, a bruife, or figns of (Ifangling,— -or a hemorrhage from the 
eyes or cars, as that cannot be occafioned but by Ibme violence. It is 
otherwife where the hemorrhage proceeds from the mouth, the 
anus, or the yard ; as this may appear without any ad of violence. 


If 
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If cither the whole body of the (lain be found, or the greater part 
of it, or the upper half of it, with or without the head, the oath is ail- 
miniftcred to the people of the diftrlfV, and the line is impofed on them. 
If, on the contrary, the lower half only, of the body, be found, or 
any part of the trunk fhort of the half, with or without the head, or 
the hand, foot, or head alone, nothing whatever is impofed on them. 
The reaibn of this is, that the law here treated of is founded on the 
word of God, which exprefsly mentions the term “ body.” Now 
the greater part [of the body] is made fubjedt to the rule of the whole, 
out of reverence to man ; and accordingly, any principal portion of it 
is accounted the fame as the whole in efTeft ; but it is not fo with any 
inconfiderablc portion, as that is neither the whole body, nor can it 
be virtually accounted fuch ; whence, in fuch a cafe, the oath is not 
required. Befides, if any inconflderable portion of the body were ac- 
counted rubjeA to the fame rule with the whole, fo as to require 
fwearing and a fine, it might, in fome inftances, induce the confe- 
quence of two fwearingsand two fines on account of one body, which 
would be unlawful. In fhort, it is a rule, where any part of a hu- 
man body is found, that if the remainder, fuppofing it afterwards to 
be difeovered, be fuch as would require fwearing and a fine, thofc ara 
not required on account of fuch part ; and vice verfa ; for the reafbns 
already afiigned. 

If a new-born infant be found in any place, and there be no 
marks of violence upon it, the people of the place arc not liable to any 
thing*; for as, if the body of an adult be found without marks of vio- 
lence nothing is required, fo likewife in the cafe of the infiint a for- 
tiori. If, on the contrary, there be marks of violence upon the in- 
fant’s body, and it appear to have been completely formed, the oath 
is adminiftered and the fine impofed upon the people of the place; be- 
caufe it is moll probable, where the infant is completely formed, that 

* That is, they are not liable cither to have the oath impofed or a line levied upon them. 

Yol^IV. K k k it 
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it was bom alive. Bnt if it be not completely formed, nothing what- 
ever is required, notwithftau<Kng it have marks of violence ; bccaufc 
it is moH; probable that fuch an infant could not have been born alive. 

If a perfon be found (lain, upon a quadruped, which another per- 
fon is driving, the oath is adminiftered to the driver, and his Milas 
arc refponfible for the fine ; becaufe in this the people of the place 
have no concern ; for as the body is found in the hands of the driver, 
the cafe is therefore the fame as if it were found in his houfe. The 
fame rule alfb holds where the perfon in queflion fits upon the animal 
[holding the body] and another leads it. If, alfo there be three per- 
fons engaged about the animal, one riding, another leading, and a' third 
driving it, they are all fworn, and the fine is impofed on their Milas ; 
for as the body is found in their hands, the ca£c is dierefbre the fame 
as if it were found in their joint houfe, or tenement, — ^in which in- 
flance they would be required to fwear, and their Milas would be ac- 
countable for the fine. 

If a perfon be found flain, upon an animal, moving along between 
two villages, the oath is adminiftered and the fine impof^ upon the 
inhabitants of the neareflof thofe villages; becaufe it is recorded that, 
in the time of the prophet, a perfon having been found flain between 
two villages, the prophet dirciSled the diftances to be meafured, and 
impofH the oath and fine upon the inhabitants of the nearefl; and 
he alfb, on a particular occaflon, wrote to Omar to the fame efibfl. 
It is to be obferved, however, that if both th,e villages be fo near the 
fpot as to admit of a man’s voice being heard from it, they are both 
equally liable to* the oath and fine; becaufe, where fuch is the cafe, 
it was in the power of the people of both to have come to the de- 
Ceafed’s affiflance, which they negle£ted' to da 

If a perfon be' found flain- in any man’s dwelling-houfe, the oath 
is impofed on the mailer of the houfe, as it is in his pofiefilon ; — and 
o the 



Chap. VI. FINES. 

a 

the fine is impofed on his AklUis., as they arc his aiilcrs and coad- 
jutors*. 

If a peribn be found flalii in any place, t!ie people of which arc of 
two different deferiptions, Ibmc of them being the proprietors, and 
others merely refidents upon rent or loan, the oath is adminiftcred to 
the former, not to the latter, according to Hancefa and Mohammed. 
Aboo Yoofaf fays that it is adminifiered to all Indilcriminatcly, as all 
are alike refponfible ; for do we not fee that the prophet direfted the 
oath to be adminiftered to the Jewsy who were merely ; ejidcuts at 
Kheebir? — To this, however, Haneefa and Mohammed reply that the 
prefervation of the peace, in any place, refts more immediately upon 
the proprietors, not upon thofe who are merely tenants, becaufe the 
refidence of the former is continual, and not liable to interruption ; 
and hence they in particular are refponfible, as the neglect is attri- 
buted to them. With refpeft to the Jews at Kheebir, they were, in 
reality, proprietors of the place, as the prophet reftored them to thcii 
pofTeflions there, and impofed a tribute upon their lands. 

If there be two deferiptions of refidents in a place, fome being 
original proprietors, and others recent proprietors, and a perfon be 
found flain there, the oath is admiuiftered to the whole indiferimi- 
nately, but the fine is impofed fblely on the original proprietors, al- 
though this Ihould be only a fingle perfon. Aboo Toofaf fays that the 
fine, as well as the oath, is impofed on the whole ; for it is impofed 
foldy on account of a negledl: in the prefervation of the peace ; and 
all arc alike to blame in this particular, as the power to preferve the 


* The ftatement of this cafe, by which the Akilas arc exempted from taking the oath, 
proceeds upon the fuppodtion of their not being on the fpot at the time for if they be 
prefent the oath is alfo adminiflered to them,—** will appear a little farther on. The 
iame rule applies to the drwer of an animal, upon which a deadj^ody is found, as before 
fiatecL 
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peace depends upon the property people have in the place; with 
lefpeft to which all the proprietors are on an equal footing. The 
arguments of Hancefa and Mohammed on this point arc twofold. — 
First, the original proprietors are the more immediate guardians of 
the place, as is univerfally admitted.— Secondly, the original pro- 
prietors are the old edabliihcd relidents, whereas the more recent 
proprietors are merely new comers, and the power of regulation and 
of preferving the peace therefore particularly belong to the former. — 
(Some fay that this dodtrine of Haneefa is founded on what he law of 
the people of Koofa ; for there the original proprietors had the guard 
of places, not the recent proprietors.). 

If there be none of the original proprietors concerned in the place, 
having entirely parted with it by fale or otherwife, the oath and fine 
are impofed on the purchafers, or other prefent polTellbrs, according 
to all authorities. 

cifcs of a If a perfon be found {lain in any man’s houfe, the oath is admi- 
fou^"(lainui niftered, not only to the matter of the houfe, but alfo to his Akilas, 
a houre. Thofe, however, are included in the fwearing on the condition only 
of their being prefent ; for if they be abfent, the oath is adminittered 
to the matter fifty times repeatedly, fb as to complete the number of 
fifty depofitions. This is according to Haneefa and Mohammed . — 
Aboo Toofaf fays that the Akilas are not required to fwear. The ar- 
gument of Hatuefa and Mohammed is that, where the Akilas arc upon 
the fpot, the regulation of the place is as much an obligation upon 
them as upon the immediate proprietor; and confequently they are 
attbeiated with him in taking the oath. 

Ib a perfon be found flain in a houfe held unequally in partnerfhip 
among three, one half of it (for inttance) appertaining to Zeydy a 
tenth of it to Amroof and the remainder to Bikker^ yet the oath is 

adminittered. 
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adminiflered according to the number of the perlbns, not according 
to the amount or value of their refpedlive thares becaufe the pof» 
leflbr of the fmallcft (hare is at liberty to obftrudl him who poflcfl'cs a 
larger fhare ; and luch being the cafe, all are upon an equal footing 
with refpedt to the regulation of the houfe and the prel'ervation of the 
peace within it, and arc confequently alike involved in the charge of 
remilTnels. 

If a man purchafe a houfe, and, before he takes pofleflion of it, ^ 
a perfon be found flain in it, the fine is impofed on the Akilas of the *"8 
feller, whether a referve of option have been ftipulated to either party houfe, thefine 
in the fale or not ; — ^whereas, if the purchafer firft take pofleflion of Ihc™ 
the houfe, and the man be then found flain in it, the fine is impofed *'«/*'•• 
on the purchafer. The two difciples maintain that if there be no 
option in the fale, the fine is impofed on the purchafer* : but if there 
be a condition of option, it is impofed on the yM/Vas of that party to 
whom the houfe in the end belongs f ; for as the fine is impofed folely 
on account of the negleft of circumfpedtion, it therefore falls only on 
him who poflefled the power to exert fuch circumfpeflion ; and as 
this power belongs only to the proprietor, on him alone is the fine iiif 
cumbent ; — whence it is that, where a perfon is found flain in a depo~ 

Jitfd houfe, the fine falls upon the owner j not on the tru/lee. Where, 
moreover, there is an option in fale, the purchafer becomes the pro-, 
prictor, and the fine is confequently due from him : but where, on 
the contrary, there is a condition of option, the afeertainment of the 
property becomes neceflary ; in other words, in whomfoever the pro- 
perty of the houfe is ultimately eflablifhed, upon him the fine falls. 

The argument of Haneefa is, that the ability of exerting circumfpec- 

* Whether he have taken polTeffion of the houfe or not. 

t To underftand the reafoning upon this cafe, the reader mull refer to cunMtms of op 
Am in sale. (See Vol. II. p. 380.) 

tion 
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tion li In confcqucnrcof iu'H.ual poflcffion, not of mere right of property; 
for the perfon in immediate poffeflion is enabled to take a proper care, 
although he be not the proprietor, — whereas the proprietor, if he be 
not in pofleflion, lias not this in his power. Now where a perfon 
fells his houlc, fo long as the purchafor does not take pofleflion, the 
feller Hill continues feized of it, w'hether there be a condition of op- 
tion in the file, or not ; and hence, in this cafe, the fine falls upon 
the Akilas of the feller. If, on the contrary, the purchafer have 
taken pofleflion *, and there be no referve of option to cither party, 
the fine evidently falls upon him. If a right of option be alfo ftipu- 
lated to the feller, the houfe is infured in the hands of the purchafer, 
to the amount of its value ; (in other words, if it be deftroyed in his 
hands, he is accountable to the feller for the value ;) in the fame 
manner as holds in a cafe of ufurpation ; whence regard is paid to his 
pofleflion, and he is accordingly enabled to ufe circumfpeftion -or 
if, on the other hand, a right of option be purchafer, 

he is in that cafe exclufively entitled to aft with refpeft to the houfe; 
(in other words, he may do as he plcafes with it, but no other per- 
fon ;)— from all which it follows that the fine falls upon the purchafor, 
where he has taken pofleflion of the houfe. 

If a man be found llain in a houfo in the pofleflion of any perfon, 
the real proprietor being unkno\yn, the fine is not impofod on the 
Akilas of the pofleflTor until evidence be adduced to prove his being the 
proprietor, in cafe his Akilas Ihould difpute, and deny his being fo, 
alleging that the houfo is merely a depofit in his hands ;--becaufe the 
pofleflbr’s having a property in the houfo is an eflential condition to his 
AkUas being liable to the fine ; and although pofleflion be an argu- 
ment of property, yet flill it is poflible that this perfon may not be 
the proprietor. The bare circumftance of poffejjm, therefore, does 

* Previous to the bodj being found in the houft. 
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Hot fuffice to fubjeft to the fine, in the fame manner as it docs nut 
fuilice to eftablilh a right of Shaffa. 

If a peribn be found flain in a Ihip or boat, the oath and fine are 
impofed upon the fiiilors, boatmen, or other perlbns who may be on 
board, or are employed in tracking it up the fide of a river, whether 
they be the proprietors, or otherwife, bccaufc the velTcl is in their 
hands ; — and the lame rule alfo obtains with refpedt to carts, or other 
carriages. This perfedtly accords with the doftrine of Aboo Toofafy 
as he holds that the oath is impofed on the refidents, whether they 
be proprietors or not. Haneefa and Mohammedy on the contrary, 
hold that it is impofed on the proprietors only, not on thofe who are 
merely reJidents:—^\A the difierence they make between a houfe or 
place and a veflel or carriage is, that the latter are moveable from 
place to place, and therefore, with relpcdl to them, regard is paid to 
poJfeJJioHy not to property, in the fame manner as in the cafe of ani- 
mals; — whereas a houle, or place, is not moveable, and there- 
fore, with refpeft to them, regard is paid to property, not to pof- 
fejfton. 


If a perfon be found flain itx the mofque of a divifion [of a city,] 
the oath and fine are impofed on the inhabitants of that divifion ; 
becaufe the care and regulation of the mofque reft particularly 
upon them. If, on the contrary, a perfon be found flain in the 
Jdma mofque, or in the highway, or on a bridge, the oath is not 
adminiftcred to any one; but the fine is paid from the public 
treafury; becaufe the Jama mofque, the highw.ny, and’ bridges are 
for the ufe of the community at large , and as the property of the 
public treafury alfo belongs to them, the fine is therefore payable 
from it. 
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Ik a perfon be found flaitx in a Baz^*, which is the pro- 
perty of any one, the oath and fme, according to j/iboo Toofaf^ are 
impofed on the inhabitants of fuch Bazar ; — whereas, according to 
Ham, fa, they are impofed on the proprietor. If, on the contrary, 
a perl'on be found flain in a Bazar not belonging to any one in parti- 
cular, (as where it is fituatcd in common land,) the fine is diiburfed 
fiom the public treafury, as the Bazir in queftion belongs to the com- 
munity at large. 

If a perfon be found (lain in a prifonf , the fine for him, accord- 
ing to Haneefa and Mohammed, is difiburfed from the public treafury. 
Jiboo Toofaf maintains that the oath and fine are impofed on the pri- 
foners, becaufe they are the inhabitants of the place, and it is eWdent 
that they (lew the perfon. The arguments of Haneefa and Mohammed 
are twofold. — First, the people of the place in queftion are in a ftatc 
of lubjc^lion, and therefore cannot be confidered as the coadjutors of 
each other ; whence they are not liable to any thing incurred under 
the idea of aid and ajjijlance. — Seconoly, the prifou has been con- 
ftrufted with a view to the advantage of the Mujfulman community ; 
and confequently, where this view is anfwered, the mulfls incurred 
in it muft be dilburfed from the public purfe. > 

If a perfon be found flain in a defart, at a diftance from any in- 
habited place, (that is, fo far removed as that a man’s voice cannot be 

* This is a well known term for a ftreet or range of (hops, which are occalionally 
built by the proprietors of lands, and let to the merchants: it is alfo a term applied to any 
piece of land hired out, or fut apart, for the purpofe of a market. 

t Arab. Sawk-al-Mamhsk', Perf. Bandte-Khantr, literally, “ iht heufe (or place) ^ 
flavts'' The term has a reference to local cuftoms, and fignifies (perhaps) a fquare, 
court, or divifion of a city, fet apart for the reception and accommodation of prifoners 
taken in war. The tranflator has not been able to obtain any fatisfaftoiy explanation 
of it. 
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heard from it,) his blood is of no account ; becaufe, the place being at 
Inch a diflance, no negle£t is imputable. This proceeds on a luppo- 
fition of the defart not being the property of any individual ; for if it 
belong to any perfon in particular, the oath and fine arc impofed upon 
him and his tribe or family. — (If the defart be fituated between two 
inhabited places, the oath and Hue are impofed on the inhabitants of 
that which isneareft to the fpot, for the reaibns already affigned.) 


If a perfon be found flain on a great river, fuch as, the Euphrates ^ 
floating down with the ftream, his blood is of no account, fuch rivers 
not being in the hands of, nor particularly belonging to, any perfon. 
If, on the contrary, a perfon be found flain on the Jhore of a great 
river, and not carried down with the ftream, the oath and fine are im- 
pofed upon any village, on that fide, within fuch a diflance as admits 
of a man’s voice being heard from the fpot ; — and if there be two or 
more villages within that diflance, they arc impofed upon the 
nearefl. 


If a perfon be found flain in a fmall river, (that is, fuch as the 
right of Shaffa extends over,) the oath and fine arc impofed upon the 
people who claim a right in fuch river, as it is accounted to be in their 
poffejjion. (It is related, in fomc law books, that the oath is impofed 
on the people, and the fine upon their Milas.) 

If the heirs of the (lain impeach any one of the people of the place 
in particular, ftill the oath is not remitted with refpcdl to the others, 
on a favourable conflruftion of the law ; whereas, if the plaint be laid 
againfl any individual not one of the people of the place, thofeare not 
required to fwear. The difference between thefc two cafes is that 
where any one of the people of a place is accufed in particular, all the 
reft are in fome degree implicated in the accufation, bccaufe of their 
want of caution in not preventing the bloodfhcd ; wnereas, if a 
Jiranger be accufed, they have no concern in it. Befidcs, the people 
VoL. IV. L 1 1 of 
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of the place arc liable to the fine, in confequenee of the body being 
found among them, on this condition, that the heirs bring their luit 
againft them ; but where they accufe a ftranger, this precludes any ac- 
cufatioa againft them, whence fuch accufation is not afterwards at- 
tended to, nor arc they liable either to the oath or the fine, becaufe 
of the requifite condition not exiftiiig in this inftance. 

If a body of people aflemblc in a place with arms, and afterwards 
difperfe, and a perfbn be found flain in that place, the oath and fine 
are impofed on the inhabitants of the divifion, as the flain is found 
amongft them, and the regulation and guard of the place refts upon 
them. If, however, the heirs of the dcceafed accufe the body of peo- 
ple who had aflembled, as above, or any one of them in particular, 
the oath aud fine are not impofed on the inhabitants ; becaufe the ac- 
cufation, being thus laid, exempts them from any concern in the 
matter, and confequently, from any obligation to take the oath. It is 
to be obferved, however, that where the heirs lay their accufation 
againft the l#ody aflembled, or any individual of them, thofe are not 
liable to any thing until the heirs produce evidence in proof of their af- 
fertion ; becaufe a matter of right .cannot be eftablifhed on the Ample 
claim of the plaintiff. , 

If a perfbn be difeovered flain in a camp, pitched on a plain which 
does not belong to any one in particular, and the body be found in a 
tent, the oath and fine are impofed on the owners of the tent, — pr, if 
not in a tent, they are impofed on the owners of the tent neareft to the 
fpot. — If, on the contrary, the plain in which the camp is pitched^be 
the property of any one, the oath and fine arc impofed on him. 

If a body of Mujfuhnans and of infidels aflemble with arras for the 
purpofe of fighting, and a perfon be ..ilervvards found flain anaong 
them, his blood is of no account, nor is the oath or fine impofed on 
8 any, 



’ Chap. VI. 


443 


FINES. 

any, bccaufe it is evident that the deceafed was flain by an open enemy. 
If, on the contrary, they aflcmble with any other view, and not for 
the purpofe of fighting, the fame rules obtain as are (ct forth in the 
preceding example ; that is, if^the body be found in a tent, the oath 
and fine are impofed on the owners of the tent, or, if not in a tent, 
they are impofed on the owners of the tent neareft to the fpot, provid- 
ed the camp was pitched on ground not belonging to any perfon 
but if otherwife, the owner of the ground is rcfponfible. 

If a perfon, on being required to take the oath, fhould declare 
that “ the deceafed was murdered by fuch a perfon” he muft be 
fworn to this effedt, — “ By God 1 did not kill the deceafed, nor do 
“ I know his murderer, except fuch an owe;”— bccaufe it is to be appre- 
hended that by his allegation, “ fuch an one committed the murder,” 
he may mean to fereen himfelf from profecution ; and therefore fuch 
allegation is not to be credited ; but he is fworn, as aforclaid ; in 
order to guard againfl the poffibility of a mental relervation in his 
oath. 

If two inhabitants of a place* bear evidence againft a perfon not 
belonging to that place that “ he murdered the deceafed,” ftill their 
teftimony is not credited, according to Haneefa, The two difciplcs 
maintain that it muft be credited ; for although they ftatid within the 
poflibility of becoming litigants themfelves in the matter t, yet upon 
the heirslaying their accufation in another quarter, they arc no longer 
in this predicament. Their teftimony is therefore credited ; in the 
fame manner as holds in the cafe of an agent for litigation, difmiflcd 
ft'om his employment before he has proceeded in his fuit,— whofe evi- 
dence is credited notwithftanding he had flood in a predicament to be 

* In which a perfon is found flain. 

t In cafe of the heirs laying their accufation againft that place. 
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a litigant. The argument 'of Haneefa is that the people of the place 
in qucft.ion ftand as litigants^ they being accounted the murderers 
becaufe of their rerniiTnefsin preferving the peace ; whence their teftK 
mony is not to be admitted although they Hiould be at the time freed 
from litigation in the fame manner as where an executor accepts of 
his appointment, and, after being difcharged from his truft, offers to 
give evidence,— in which cafe his teftimony is not admitted. Our 
author remarks that the judgment on a great variety of cafes is de- 
termined by what is here ftated. 

Ip the heirs of the {lain lay their accufation againft any individual 
’ of a place, and two inhabitants of the place offer to bear teltimony in 
fupport of fuch accufation, it is not admitted ; becaufe here they are 
themfelves immediately under profecution, (as has been already ob- 
ferved,) and are defirous to free themfelves from it, whence their 
evidence is liable to fufpicion. It is recorded from Moo Toofaf that in 
this cafe thofe two are to fwear-j* to this effeA, “ by God I did not 
** kill him,” without adding more ; becaufe [in offering to bear tef- 
timony as above,] they have already declared that they know the 
murderer. 

If a man be wounded among any tribe, or in any place, and it be 
not known who {truck him, and he be carried to his own houfe, or 
to any fituation out of that place, and there die of his wound ; in this 
cafe, (provided he have continued bedridden until thetime of his death,) 
the oath and fine are impofed on the people of the faid place or tfibe, 
according to Hantefa, Aboo Tooftf maintains, that neither the oath 
nor the fine are impofed in this inltance ; becaufe the injury reqeivSd 
in the place, or among the tribe, was not murder ^ but fomethinglefs; 


A perfon dy- 
ing of a 
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* Of the perfon found flain in their place or divilion. 

f Upon being called on (in common with the other people of the place) to take the 
oath of KiJpmU 

and 
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and as the oath and fine are not impofed’in any inftance (hort of mur- 
der, it follows that they are not required in this inftance, any more 
than where the deceafed had not continued bedridden from the time 
of receiving the wound. The argument of Haneefa is, that upon 
the wounded pcricn dying of the wound, it [the wound] becomes 
murder whence it is that retaliation is incurred where a pcrfoii 
wilfully wounded dies of his wound, and the wounder is known. — 
If, moreover, the wounded perfon remain continually bedridden until 
death, his deceale is attributed to the wound : but if he ftiould have 
been able to rife from his bed, it is pofliblc that he may have died of 
fomething elfe than the wound; and confequently the oath and fine 
are not impofed, becaufeof the doubt thus engendered. 

If a man find a perfon wounded, but ftill having a little life in 
him, and carry him on his back to his own houfe, and the wounded 
perfon die there after a day or two, or whilft he is carrying him 
thither, he is not refpnfible in the opinion of Aboo TooJaf\ although, 
in analogy with the opinion of Haneefa^ he would be reiponfiblc, as 
the deceafed is thus found in his hands. The arguments on both iidcs 
have been already recited. 

If a man be found flain in his own houfe, the fine for him is im- 
pofed on his Akilas^ in behalf of his heirs, according to Haneefa . — 
Aboo Toofafj Mohammed, and Zlffer, maintain that nothing whatever 
is due in this inftance ; for as the houfe was in the poficllion of tlu 
dertafed at the time that he fuftained the injury which occafioned his 
death, he is therefore confidered as having flain himfelf, — whence his 
blood is of no account. The argument of Haneefa is, that KiJJamlt 
is impofed only on account of a perfon being found fain, not on ac- 
count of a perfon being wounded ; (whence it is that if one of the 
Aktlas (hould die between the time of the perfon being wounded, anti 
of his deceafe,. his eftate is not liable for any part of the fine ;) and, at 

the 
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the time of the perfon in queftion being found flain, the houfe, which 
had belonged to him, is become the property of his heirs, and is (in 
fadt) in their pofleflion ; whence his jikUas are accountable for the 
fine, as aforefaid. It is otherwife in the cafe of a Moidtib ; for if a 
Mokdtib be found flain in his 6wn houfe, the houfe flill remaining 
(virtually) in his« pofleflion after his deceafe, he is therefore ac- 
counted to have flain himfelf, and confequently, his blood is of no 
account. 

If two naen refide in one houfe, and one of them be found flain 
therein, Aboo Toofqf is of opinion that the fine for him is impofed on 
the other. Mohammed, on the contrary, maintains that the other is 
not fubjedl to any thing; for it is as pofliblc that the deceafed flew 
himfelf as that he was flain by the other ; and therefore the fine can- 
not be impofed becaufe of the doubt. To this Aboo Toofcif replies, that 
as it is not probable a man fhould commit violence upon himfelf^ the 
bare apprehenfion of fuch a thing is therefore of no weight in this 
inflance, any more than where a perfon is found flain in the highway, 
or elfewherc. 

If a perfon be found flain in a village belonging to a woman, the 
oath, according to Hamrfa and Mohammed, is adminiflered to the 
woman fifty times repeatedly, and the fine is impofed upon her 
Akilas, (that is, her neareft paternal relations .) — Aboe Ttafaf main- 
tains that the oath alfo is impofed upon her Akilas ; becaufe it is not 
incumbent on any to fwear, excepting fuch as are coadjutors ; and as 
a woman is not of that defeription, fhe therefore flands in the fame 
predicament with an infant, and confequently, like an infant, cannot 
be required to fwear. The argument of Haneefa and Mohammed is, 
that the oath is impofed with a view to repel the fufpicion of murder; 
and as fuch fufpicion exifts with refpeft to the woman in queftion, it 
is theretbre incumbent on her to fwear. Our modern lawyers re- 
mark 
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mark that women are not aflbeiated with their Akilas^ In paying the 
fine, in any except this one inftance. 

If a perfon be found flain in lands belonging to any one, and fitu- 
ated near a village, and the proprietor be not a^. inhabitant of the 
village, he is refppnfiblc, as the regulation and guard of thole lands 
reft upon him* 
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BOOK LI. 

Of MAwAkIL, or the LEFTING of FINES. 


liAAWAKIh is the plural of Mikold^ fignifying a Deyit, or fint 
of blood \ and Akilas arc thole who pay the fine, which is 
termed Akkil and MawMil^ becaufe it reftrains men from ihedding 
blood, — Akkil (among a variety of other fenfes) meaning refiraint. 


The fine for manjlaughter^ homicide hy piifaJveniurej or by anin^ 
termediate caufe^ and (in Ihort) for every fpecies of bloodlhed by 
which fine 13 incurred, is due from the Akilas of the flayer, as has 

. been 
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been before explained becaufe it is recorded that Haml Ihn Mdnk 
had two wives, one of whom flew the other ; and the prophet ordered 
the Akilas of the woman who killed the other to pay a fine to the 
heirs of the flaiii and alfb, becaufe the life of man is facred, "and 
therefore not to be taken without penalty *. A perfon, moreover, 
who flays another by mifadventure is excufable ; "(and fo likewife, a 
perlon who commits manjlaugbter^ in confideration of the inflru- 
ment ;) and therefore is not liable to punijbment., but is rather entitled 
to an alleviation and as, if the whole fine were levied on hiniy it 
niight prove utterly ruinous, (which would amount to funijhmnt^ 
his Akilas are therefore aflbeiated with him in the payment of it, in 
order that punifliment may be avoided, and the penalty alleviated to 
him. The reafon for involving the Akilas in particular is, that the 
flayer is accounted to have committed his offence by means of the 
ftrength of his aiders and aflbeiates ; and, as thofe are his Akilas^ they 
therefore, as it were, are guilty of the offence in remitting their vigi- 
lance ;—and, having been thus deficient in their duty, they alone are 
aflbeiated in the fine, and not others. 

The Akilas of a man are all thofe who are enrolled with him, 
provided he be an enrolled perfon; and the fine is paid [deduced] 
from the pay or fubfiftence they receive from the Imdm in the courfe 
of three years. (By the enrolled is to be underflood the army^ whole 
names are entered upon the Dhsetny or public records.) Shrfei 
maintains that the fine falls upon the relations of the flayer ; for 
fuch was the rule in the time of the prophet, whofe inftitutes cannot 
lawfully be broken after having been once eftabliflied; and, if the fine 
were levied upon any others than the relations and tribe of the flayer, 
it would induce a deviation from the inflitute of the prophet in this 
particular. The argument of our doctors is a tradition of 0//wr, who, 

* Arab.—** aii<l therefore muft not go for lutlniig’' ■ 
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upon his fonning a regifteri ordained that thofe who were regidered 
ihould be liable for the lines of all who were enrolled with them,— 
and this in the prelence of the companions, none of whom oppol«l it ; 
whence it may be inferred that they were unanimous in their opinion 
upon this fubjed. With refped, moreover, to what Sht^e'i alleges, 
that, if the fine were levied upon any others than the relations and 
“ tribe of the flayer, it would induce a deviation from the inftitutes 
“ of the prophet in this particular,**— it may be replied that this is 
not a iieviatioHt but rather a confirmation of an ordinance prevailing in 
the time of the prc^^diet ; for at that time the fine was levied upon the 
aiders and cfiociates of the party ; and in thofe days and afiociation 
originated from a variety of cauies, fuch as relationlhip, clientage, and 
ib forth ; but in the time of Omar aflbeiation became regarded accord- 
ing to regiflier ; (in other words, thofe who were' enrolled together 
Aood as the afliftants of each other ;) and hence it was that he ap- 
pointed the fine to be pud by them,— nor did he reverfe any ordi- 
nance of the prophet in fo doing. The regulation' of paying the fine 
within three years is for this reafon, that fuch was the ordinance of the 
prophet and (after him) of Omar ; and alfo, becaule the troops re- 
ceive their pay annually, whence if the whole fine were levied at once 
it would be diftrefsful, rather than silleviating. 


oral(Qeethers 
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Jr, after the J^lzee decreung a fine, the Sultan dilburle no pay 
to the enrolled for three years, and then give them three years pay at 
once, the wh(fle fine is at once deducted, provided the pay be on ac- 
count of the years fubfequent to the K/htedo decree of fine ; becaule 
that is due in virtue of his decree, (as lhall be hereafter explained 
and it is exacted in three years feldiy becaule the pay is dilburfed only 
once a year; and where the pay for three years fubfequent to the 
Kd%ee‘% decree is ifliied at once, the whole fine is at pnee exadled, fince 
the defign was, that it Ihould be apportioned to the pay of three years 
refpedlively, which defign is here accomplilhed. If, on the contrary, 

(after 
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{after the Kixee decreeing the fine,) the Sultan pay the arrears of 
mttceJent years, nothing is to be deduced therefrom, as the fine is due 
only in virtue of the Kaaee'ti decree. 

Whb&e a complete fine is incurred*, one third of it is due in the 
frfl year, one third inthey^eoK^year, and the remaining third in the 
tbirdyeAt. Where, on the other hand, a third only of the fine is in- 
curredf, or lefs|, it is due within the year; and any thing beyond 
that to the amount of two thirds § is due in the fecond year ; and 
whatever is incurred from two thirds to any thing fhort of the com- 
plete fine H is due ki the third year. 

Any fine due from the Akilat^ being the tribe or family of the 
flayer, or from the eftate of the flayer (as where a father wilfully 
murders his fon) is payable from the property of the Akilas^ or of 
the flayer in three years. Shefet maintains that a fine due imme- 
diately from the flayer is payable upon the inftant ; for, as the delay of 
three years is defigned for an alleviation to the Akilas, it cannot there- 
fore apply to a wilful c^k. The argument of our doftors is that the 
impofition of a fine in compenfation for life is contrary to analogy, 
fince between life and property there is no proportion : — but yet as the 
LAW, in fixing the delay, has declared itfelf upon this fubjed, it can- 
not be departed from; — and therefore the payment is deferred^ and not 
immediate. 

If ten perfons flay one perfon by mifadventure, one tenth of the 
fine is due from the Akilas of each, refpedively., payable in three 
years ; for each tenth is a portion of the whole fine ; and, as the wljole 

* As in the cafe of htmlcuU ty mifadventurt, + As In the cafe of ifmgk cut. 

X As in cutting a finger. § As in the cafe of live cuts. 
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accicienui ^ is deferred, it follows that each portion is io likewiie. It is to be ob> 
proportionate ferved that the three years are counted only from the time of the JCd- 
Sne dccrcc ; for the fine is impofed as an equivalent, or (as it were) 

/•/"of e*c^^** value of the life which has been taken ; and, as vaJ$ie is rendered 
due only by a judicial decree, regard mud therefore be paid to the date 
of fuch decree ; — in the fame manner as, in the cafe of a child born to 
a Magroory regard is paid to the value it bears at the time when the 
KdTue pafln his decree concerning it ; in other words, if a perion pur> 
chafe a female Have, and fhe bring forth a child, and the purchaler 
claim the child, and another perfon afterwards prove his right to (he 
female flave, — the child is free, and the purchafer. muft pay the value 
, of it to the rightful owner of the mother in which cafe regard is 
paid to the value the child bears at the time of the decree ; and fo like- 
wife in the prelent inftance. 


TbeM/atof The Akilas of any perfon not enrolled or regiflered are, his tribe 
defcendcd from one ^her ; becaufe thofe are his tffiJianUy 
and in impofing the fine regard is paid to t^ftance and aid . — ^The 
whole fine is divided among the Aiihs of the ofirader^ payable within 
three years ; and is not to be levied upon any individual at a rate ex- 
ceeding four dirm at one time. Our author remarks that this U. men- 
tioned in the abridgment of Kadooree ; and that it afibrds.an argument 
that if the whole fine, in the throe years, be made to exceed four 
dirm to each individual, it is lawful, fiuce if four dirms be levied per 
amumy the grofs amount in three years is twelve dirms. Mohammedy 
however, exprefsly mentions that nd more muft be levied upon each 
individual than three or four dirm for the three years ; and that at 
the rate of one dirm only, or one and a third, each year ; — and this is. 
approved. 


If the fiimily be not equal to the difeharge of the fiitc *, thofe 


* There heing fo few of them that the fine would txeted four (ttrm to each individual. 
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is to be obferved, is of three ibrts or deicriptions ; fubfiftence 
gratuity [Kqfhyat,'] and pay ;] by the firft of which is under* 
ftood the allowance appointed from the public treafury for the Tupply 
of immediate neceflaries,— by the fecond, any extraordinary allowance 
granted on particular occaflons,*— and by the third, the annual' peniion 
or flipend eftabliflied according to rank and fervice. 

The flayer, in paying the fine, is upoh the fame footing with his 
Ak’das, and muft pay his proportion in the fame manner’ as any other 
individual } for, as it was he who actually flicd the blood, it would be 
unreafonable that he fhould be exempted, and not the others. Shafe'i 
maintains that no part of the fine falls upon the flayer ; for, as he is 
exempted from the vihok fine, (becaufe.of his being excufable, as 
before obferved,) fo is he from every part of it. Our dodtors, on the 
other hand, argue that the reafon of the whole fine not being impofed 
is, lefl: it fhould prove ruinous to the flayer ; but the fame objection 
does not hold to the impofition of a part. With refpeft, moreover, 
to what urges; that ** the flayer is exempted from the fine, 

becaufe of his being excufable is not admitted ; for, if fuch 
were the cafe, it would follow that his Akilasy who were altogether 
unconcerned in the homicide, are exempt a fortiori. 

Fine is not impofed on women or infants, who receive fubfiftence 
from the ftatc ; becaufe fuch was the rule 'obferved by Omar; and 
alfo, becaufe fine is impofed only on coadjutors'*, in confequence of 
their negledt of precaution ; and women and children are not coadju- 
tors, — whence it is that they are exempted from capitation tax. In 
conformity, alfb, with this rule, if the flayer be a woman, or an infant. 


* Arab. Ml Ntfril ; meaning sdl who are in a ftate either to afifi or rtftrtm their fel- - 
lows, or to defend the community, make war, &c. It is a technical term,, for which we 
have no expreffion in our language perft^y analogous. — ^In the inftitutes [Vol. II.] it is 
ufed to exprefs all thofewho, being /I ttbtar ermt, are liable to be called forth to fervice. 


no 
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no part of the line is incumbent upon them. It is otherwife with re* 
fpedt to a »um \ for upon him a part of the fine is levied in confidera* 
tion of his being one of the Akilas ; becaufe a man comes under the 
defeription of a coadjutor, whereas women or infants do not.— This 
(it may be obferved) is at variance with the rule before laid down (in 
treating of K^dmtty or the adminiftering of oaths in cafes of fuppofed 
bloodfhed,) where a dead body is found in the houfe of a woman ; for 
in that inftance our modern doctors have included the woman 
with her Akiltu in the payment of the fine. That, however, 
is a particular exception from the general rule, as has been already 
remarked. 

The inhalutants of a particular city are not liable to pay the fine 
for the inhabitant of another city, where the citizens of each are re- 
giflered feparately ; for fine is impofed in confideration of aid either by 
enrollment or by vicinity i and neither of thole exift in this indance 
not the former y becaufe the cities are feparately regiftered ; nor the 
latter y ^aufe the fellow 'Citizens of the flayer Hand in a nearer rela- 
tion to him than the inhabitants of any other city. 

All the inhabitants of a city arc liable to the fine for an inhabitant 
of the fuburbs or vicinity; becaufe thofc arc dependants on them, 
having recourfe to them for defence, and for aid in all their under- 
takings. Hence the inhabitants of a city muft contribute to pay the 
fine of an inhabitant of the fuburbs, in confideration of being his 
neighbours and coadjutors. 

✓ 

If a perfon be refident in one city, but enrolled in another, his 
Akilas are thofe with whom he is enrolled, and they muft pay his 
fines, not his townfmen, the former being his coadjutors, not the 
latter. In fhort, aid by regifter is of a forcible nature, — whereas aid 
by refidence, family, relationfhip, patronage, or manumiffion, is of 

a weak, 
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a weak natui-e ; and no attentidn is pud to the weaker during the ex- 
igence of the Wronger. It is to be obferved that, next in order after 
aid by regipr^ regard is had to aid by family and relationjhip } and this 
is a ground upon which are built a variety of cafes. 

The tnhabi- If an inhabitant of a city commit a fineabte offence, and he have 
ueiiaUefora MO pay appointed to him in the public regifter, and the inhabitants of 
bpn"uoi^ the defart * be more nearly relat^ to him than thofe of the city, ftill 
giiicrcdrefi^- his fine muft be paid by the enrolled inhabitants of the City. Some 
derarci have alleged' that the enrolled citizens are to pay his fine, although 
there fhould- exift no relationlhip whatever between them ; beCaule 
the enrolled give aid to all the inhabitants of a place indifferently, uid 
do not confine it to thofe who are in pay. Others, again, fay that 
this relatlonfhip is a necef&ry condition to paying thC fine, as appears 
from the flatement of the cafe, which fays, ** and the inhabitants of 
** the plain be more nearly related to him than thofe of the city,**— 
ftnee from this it is to be inferred, that the inhabitants of the city art 
related to him, but in a mwe diftant degree. The fine, moreover, 
in this inflance, is impofed in virtue of relatiOnAip ; but, as the inha- 
bitants of the city are more immediatdy conneAed with the offender 
by ^cinity of refidence, and therefore better qualified to afford him 
aid, the fine is levied on them .in the fame manner as where an in- 
fant has two guardians, one connected with him in a nearer and the 
other in a morediftant degree; in which cafe the right of contracting 
the in&nt in marriage appertains to the neareft of the two;— but, if he 
be abfent, the right then devolves to the other who is prefent, as being 
bell qualified and fo here likewife. 

but not un- If an inhabitant of the defart come into a city, but have no dwell- 
ief» he have iug.piagg there, the enrolled citizens are not liable for a fine incurred 

« 

* Arab. BeJii, a general term for all the plaint or defartt of AraUo. 


by 
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by huxif AS tbfty Arc not {uppolcd to aid Any but rodents. In the » «- 
fame manncl; tlfo. And for the fame reafon, the inhabitants of the **'*■ 
defort are not liable for the line incurred by a citizen who may happen 
to Come among them. 


If a Zimnue kill any perfon, the fine falls upon his Akilas^ (Hand- 
ing in the fame relation to him as Mujfulman Akilas,) provided he 
poffefs knov/a.Akilast who are accullomed to pay fines for each other ; tSfves) 
for Zimmeet have fubmitted to all the ordinances which form 

thc temporal law, but more elpecially to thofc of a rejlrqining nature, 
fuch as punilhment for or Jlander^ retaliation, and fine. Zim- 
mest moreover, are the coadjutors of each other ; and confequently 
the Akihu of a Zimnue are liable to the fine incurred by him. If, on 
the contrary, he have no known AAiias., the fine is payable from his 
property, within three years from the date of the Kdzee'% decree, (in 
the fame manner as holds with relpeft to Mujfulmans ;) — bccaufo the 
fine is due from the flayer in the firft inftance, and cannot devolve 
upon his Akilas unlefs fuch are to b«»found ; and where they do not 
cxift, it muft remain due from the offender himfelf .in the fame 
manner as where one of two Mujfulman traders flays another in a fo- 
reign country ; in which cafe the fine falls upon the flayer, as the rc- 
fidents in the Muffulman territory cannot be fubJeA^d to it, lince from 
them he could not derive aid. 


An infidel is not liable for the fine incurred b/^a Muffulman^ nor a Mujuimtu 
Mujfulman for the fine incurred by an infidel ; l}ecaule Mujfulmans z\\A 
infidels are not confidcred as the coadjutors of each other. Infidels, 'o t’^v ii*e 
therefore, pay the fines incurred by infidels, — and this, notw-ithfland- Jthcr. ' 
ing any diffcrencISTof feft. — Lawyers, however, remark that where any 
very difference fubfifls between fcAs, (fuch as between Jews 

and ChriJihin.J) they are not liable for the fines incurred by each 
other. - ■ 


Vor.. IV. 


N n n 


If 
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the off nT" ^ inhabitant of Koo/ht having his pay appointed to him in Ko^, 

and^thrdt. ^iii a peribn, and he be after that regiftered and have his piy appointed 
Ba/ray and the matter be referred to the Kdxeey he muft im- 
iai be chang- pofe the fine upon the Akilas who are of Bafra. — Zfffer rnaintaii^ e that 
cree mull if- he muft impofe it upon the Akilas who are of Kotfa ; (and fuch alfo 
WsiSiL. opinion of Aboo Toofrf’^ becaufe as the offence, which is the 
occafion of the fine, was committed at a time when the people of 
Koofa were the oftender's Akilas, it is confi^uehtly due from them, 
not from the people ol Bafra ; in the’liune manner as if the regiftry of 
the offender in the rolls of Bafra had taken place lubfequent to the 
Kazee's detree. The argument of our dolors is that the fine is due 
only in confequence of the KAsiee*& decree, and accordingly falls upon 
thofe who are lAic Akilas at the time of pafling the decree. It is otherwife 
where the offender becomes regifteredin Bafra after palling the decree ; 
for then the fine falls' upon thofe who were the Akilas at the time of 
iffuing it, namely, the people of Kotfa ; becaufe, as it was by the de- 
cree rendered obligatory upon them, it cannot afterwards devolve upon 
others, lince a fine cannot devolve after being once eftabliflied. The 
offender’s proportion,* however, is taken from his pay at Bafra ; for 
his (hare is dedu£ted from his pay, which he then receives at 
Bafra, 

Objection.— -If, after the decree, a diminution were to take 
place in the number of the Akilas, thofe would be affociated with 
them who arc neareft; in point of connexion, notwithftanding this be 
a devolution of the fine, from the Akilas, as they flood at the time of 
the decree, upon others. — Now, if the cafe be as here dated, how 
can fuch a devolution take place ? 

Reply.— The affbeiating of others, as here mentioned, is a con~ 
firmation of the decree, not an asmubnent of it ; for in confequence of 
fuch affociatioh the number of thofe who are to pay the fine impofed 
by the decree is increafed. It is otherwife in the cafe in quedion ; 
for there tke devolution would amount to an annulment of the 
decree. 

—Accordingly, 
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—Accordingly, if the refidence of the flayer be at Koofa^ and he have 
no pay appointed to him, and he take up his refidence at Bafra before 
the Kdzeis decree of fine has ifTued, the Kdzee muft in that cafe de- 
cree it to be paid by the people of Bafra whereas, if he had taken up 
his refidence in that place fubfequent to the decree having ilTued, the 
decree would not revert. In the. fame manner alfb, if an inhabitant of 
thedefert commit homicide, and the fovereign afterwards appoint him 
pay in any particular regifler previous to the Kdzee' % decree of fine, the 
KAue muft decree the fine upon thofe with whom he is regiftered ; — 
whereas, if the regiftry took place fubfequent to a decree pafled by the 
Kdiae againft his Akilas of the defert, the decree could not revert. 
This is contrary to where one of the inhabitants of the defert, to whom 
no pay has been appointed, commits homicide by>mifadventure ; and 
the Kdzee iflues a decree of fine, to be paid from their property in 
three years ; and afterwards the fovereign takes them into his army 
and appoints them pay;— for in this cafe they are to account for the fine 
out of their fay^ notwithftanding the decree had ordained it out of 
their property ; becaufe here the decree is not, in fa£t, annulled, 
fince their pay is alfo their property., and the payment from that is 
more eafily effefted than from their other pofieifions. 


The Akilas of an emancipated flavc arc the family and kindred of 
his emancipator, they being confidered as his aiden and ajfifianti ; — 
and in the fame manner, the Akilas of a client under a contraft of 
M(fU)dlat* are his patron f, and the kindred of his patron, as thofe 
are his afliftants. 

» ' * f 

* See Vd. 111. p. 448 .<— The difnt ^ contnA of Mmahtt is. generally, a 
profelyte. adopted by the perfon to whom he owes his converfion to the faith ; and the law 
thus provides him Aktlaiy as he (lands unconneAcd with the AJujJklman comm/ini ty ochcr- 
wife ^an by the contraA of MawHlat. 

t The perfon who has adopted him. 

N n n a Any 
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Any fine fiiort of the twentieth part of the Of eaufiktt fine, 

is not due from the Alulas\ but a twentieth, or any proportitm ^vo 
that, falls upon them :-^fbr Ibn Abbasi has recoided. a fsyiog of the 
prophet, “ Akilas ara not to ptyf a jmajw wilfid: mot 

** thing incurred ly the tffenca ^ a floMt or inico^efnence gfd cemfo^ 
**^ticn, or by the acknowledgment of the effendert or (inAort) 

** thing left than the rntdil for a ctek and the fiiuh^ ibr a cut is a 
twentieth of the d^it^ or complefco fine. . Befides^ the fine is im^ 
pofed upon the* Akila/t for this realbn among others,. lefi the payment 
of it might prove ruinom to the offender himfelf ; which', however, 
is not to, bo apprehended/ from any thing ffaort of a twentieth of the 
whole, as that is, comparatively, lait a fmall matter, and therefore 
not likely, to prove efijbntially injurious to him.'»(Tbe limitati<»), in 
this particular,, to a twentieth^ is upon .the mithority of the Koran.)‘ 
What is here rajcntaoned applies Iblely to the fine for ’offences fhoit of 
Ife ; — for where li/e is concerned', ^i6‘Aikilat mtift- pay the fine, not- 
wlthftanding it fell, fltoit.of a. ^twentieth of the cmplete fine;-- 4 S 
where, for inflagee, a.'perfbn kills a (lave, whofe iralue is lefe than 
a twentieth of the complete fine ; in which cafe the murderer’s Akilas 
are liable for the value,, that beii^ the fine for a flave. 

If, by any offence not afiefking life, a fine be incurred fhort of a 
twentieth, it ’s due from the property of the ofifender, upon a favour- 
able conflruAion. Analogy would feggefl that it is the feme. thing, 
in this particular, whether the fine be ^re or left i in other words, if 
it be lejs than the twentieth, fiill it falls upon the Akilas in the feme 
manner as if it were morr ; (and fuch is the opinion of orelfe 

nothing whatever falls upon them, whether it be more or left. The 
reafon, however, for a more fevoaraUe conftmdHon is, that the pro- 
phet decreed that the fine for an eihbryo in the womb fhould^ be paid 
by the ‘Akilas ; and the fine for an embryo is a'twenti^h of the fine for 
a maut (as was formerly mentioned.)-— Any thing, therefore,, feort 

of 
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of.thc iiitil£b^.ji cut iland» upon the fame footing with a matter of 
propertjr, as being an equitable adjudgment, rendered oMigpitory by 
an arbitration,— HU the fame manner as a compenfation for property is 
rsfodered oUigatory by appraifement ; and accordingly, it is due from 
the* property of the of^der. 

Akilas are not liable for any thing incurred by the odence of a 
flafve, or in confcquence of a compohtion, or by the acknowledgment 
of the offender; becaufe of the tradition of tbn Abbas above quoted ; 
and aifo, becaufe a (lave does not come within the defeription of a 
coadjutor, nor does he receive aid from ahy one ; — and acknowledg* 
ment or compofitlon cannot be admitted in proof againfl the Akilas, 
the acknowledger or compounder not being poflellibd of any authority 
over them. Akilas, therefor^, are not liable for any thing incurred 
by the acknowledger; — ^unlefs, however, they verify his acknow- 
ledgment ; in which cafe they- are liable for the fine, as they here 
admit the plea of the avengers of the ofience, and fuch admiflion is 
proof againft them. 

If a perfon make an acknowledgment of homicide by mifadven- 
ture, and the avengers of the offence negledt applying to the Kdzee 
until after two years, the Kdzee muft then award the fine to be paid 
in three years from the date of his decree ; for as a delay of payment 
for three years from the date of the decree is admitted in a cafe of ho- 
micide eftablifhed upon proof, it is confequently allowed in a cafe of 
acknowledgment a fortiori. 

If the murderer and the avenger of offence' coincide, and. agree 
that “ fuCh a K&zeei^ of fuch a place, has decreed, upon the teffimo- 
“ ny of witnefles, a fine againft the Akilas of him [the flayer] reli- 
** ding in £bg^,**-^and the J^ilas deny this, they are not liable for 
any thing ; becaufe each party affirming the other’s aflertion is no proof 
againff them. Neither is the murderer himfelf liable for any thing ; 

5 for 
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for it appears that the fine was ddcreed againft the Aktlas fold/ on the 
ground of a mutual confirmation between the murderer and the aven- 
gers of blood, which confirmation is a proof agilinft the Akilas^ but 
not againd the murderer himfelf. Nothing, therefore, falls upon 
him : — unlefs, however, he be enrolled and have paj appointed to him 
in the fame regifter with the Akilas\ in which cafe he is to pay his 
. ^ proper (hare, of the line ; becaufe with refped; to his (hare of it he has 
made an acknowledgment againd himfelf; and his acknowledgment, 
to far as it therely afFe<£b3 himfelf, mud be admitted in proof againd 
him; l>ut. ^ith re%eft to the (hares of the AkUaSt he has made an 
acknpwi^digment a^eftiug others ; and an acknowledgment tendingjo 
affirdi others cannot be admitted. 


a* ' * perfon accidentally kill a (lave, ,the fine,- namely, the value of 

nave, his va- the flavc, is due from the AkilM of the flayer ; becaulb it is a confide- 
fwinthe'!5^/. for the as was before mentioned. According to an 

mu^cKt- ophdon of Shafeii it is due from the property of the flayer, as being, 
in fafl, a confideratlon for pro^r(y ; whence (as he maintains,) the 
flayer is refponfible for the flave’s value to whatever amount. The 
former opinion is approved. 


not *r'(pon* * frccman commit an offence upon any part or member of a (lave, 

iibleforany the atooemcut for fuch offence does not ^1 upon thoAAI/asi for as 
rfd by an^f- (^ccording to our doftors) the members of a flave are a fpecies of pro- 
pcr^y» it is therefore due from the property of the offender, without 
cit'n flave. affcfting any others, agreeably td the arguments already fet forth upon 

that head. Acconding loan opinion of Shafe'i^ on the contrary, it is 
due from the Akilas^ in the fame mapner as where a fimUarof^nce is 
committed upon a freeman. The fornier opinion is approved. 


If there be OuR do&ors teach thatj in a cafe where the flayer is deditute of 

Aki/ast the fine is due from the public trmfury, the Whole Mujfulmui 
trlafcr*' Community being held to be the aiders of a perfon fo fituated. As, 

moreover. 
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moreover, if this perfbn were to die, his property would gb, as ah 
inheritance, to the public treafury, it follows that any thing incurred 
by him muft be paid therefrom. 

Th£ child of a woman divorced by U^oh [allcveratioh] has, for Cafe of Sn* 
his Aiilasy his maternal kindred, his deicent being eftablilhed from •"cho^m 
his mother ^ not hrom his father *, If, however, his maternal Akilas f.j??'’" 
having paid the nnei bis father Ihould afterwards claim or acknow- cd by a£k- 
ledge him, his maternal Akilas arc entitled to take, from his paternal 
AkilaSf in three years from the time of the Kdzee pafllng a decree of 
reimburfement in their favour, whatever they may have fo paid ; be- 
caule it then appears that the line was due from the paternal Akilas^ 
not from the maternal ; for the father, by claiming him, falfiftes him- 
felf, (in other words, acknowledges that he had afleverated falfely ;) 
whence it is evident that the child’s defeent flood eftablifhed in the fa> 
ther from the beginning, his alleveration being rendered null by his 
fubfequent faliification and upon its thus appearing that the mater- 
nal Akilas have paid what was in fa£l due from the paternal, the for- 
mer are confequently entitled to reimburle themfelves from the latter, 
as they difburl^ the fine, — not in a gratuitous manner, but per force^ 
in purfuance of the Kdzee*s decree.— -In the lame manner alfo, if a Mo- 
kdtih die, leaving property fufficient to difeharge his ranfom, and a 
Ion, a freeman, (by Wng borp of his wife who was free,) and the 
ion negledl difeharging the ranfom until at length he happens to kill a 
perfon by mifadventure, and his maternal kindred pay the fine, and 
he then difeharge the ranfom, thiy [the maternal kindred] are in 
that cafe entitled to recover from the father’s tribe whatever they may 
have lb paid ; — becaufe, upon the fon difeharging the ranfom, he be- 
comes conne^cd with his father's family from the laft inllant of his 
[the fether’s] life, wherefore it appears that the maternal kindred have 
paid what was in faft due from the paternal,— not in a gratuitous 

* See V^l# !• p« 349* 

matmer. 
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lnaonet:| ,but perforce^ m pur^uanc«^of a judich^ dccrc9< In. the fame 
mapner, alfo, if a mw in/tigate a hoy to flay any perfon, and he flay 
the perfon accordingly, and his Akilas^^ty the flno, they are, after* 
wards entitled to recover the fame from the Akilas o£ the inftigator, 
ujjpn the in|ligatiou being efl^hUfhc^ by proof ; or, if the inftigation be 
eftabllflied, , njot by proofs but by the acknowledgment of the infliga- 
■ tor, they recover it from his property. It is to be obferved, however, 
that the boy’s in this inftance, take their reimburfcment 

from the infligator, or his A^ilas^ in three years from the time of the 
KA%ee'i palling a decree ip their favour, this indulgence in point of 
time being allowed, in the payment of fines, in order that diflrefs may 
be avoided. 


Fourprimary 
examples, 
which. give 
rules for de- 
termining 
concerning 
the impofi* 
tion of fine 
upon Akilas, 


The compiler of theHtf^a retparks that here follow a great variety 
of cafes and examples, A&todi hy A^hiutmed, the-primary of which are 
four.— I. Where the ftate of the flayi^is changed, and his Willa tranf- 
ferred to others by fbme fupervixi^ut occjurrence, (fuch as manu- 
raiflion;) in ^yldch cafe his offence *s. not trsmsfprred from hip former 
AkUas, whether the Kdxee iffue.a decree, ©r not.*— For bflance: — 
the malo.flave offome perfon marries the femde flave of fbme other 
perfbn I and her mafler emancipates her c and within fix months there* 
after Ihe brings forth a child ; and this child committing manflaughter, 
the fine falls upon the Aii/as of the mother;— and the flave’s inafler 

afterwards emancipates him, in confisquence of which the fPlUa of the 
child appertains to him:— in which cafe the fine incurred by the child’s 
offerfee ftill rcOs upon the mother’s AHhs, and does not devolve upon 
the father’s Akilas, whether the iUaee hivc iffued his decree of fine 
for the offence or not. — ^II. Where fome unlocked for circumftance 
occurs (fuch as a claim laid to a child horn of a woman divorced by 
Loan ;) in which cafe the matter is transferred from the Akilas on 
the one fide to the Akilas on the other;— as has been expkined in the 
example before ftated. (The cafe of the Mok&tib, there mention^, 
alfo proceeds on this ground ; becaufe upon the payment of the ranfom 

he 
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he appears to have bqen free from the inftant of his demile 5 ajid 
hence it docs not reft upon the former ground ; for here the caufe is 
unexpefled^ is therefore not merely a fupervenkm occur- 
rence^ — III. Where the ftatc of the offender is not altered, but his 
Akilas changed, in this way, that his regiftry was at Kotfa^ and was, 
after his oiSRmce, transferred to Bafra ;-^n which cafe regard muft be 
paid to the decree of the Kdzee ; in othet words, if he have decreed 
the fine againft the former Akilas^ and the Akilas be then changed, 
the matter does not devolve upon the latter Akilas ; but if the Akihi 
be changed previous to the Kdzee^s decree of fine againil the firft Akf/aSy 
he muft in that cafe decree it agaiiift the latter Akilas. — IV. Where 
the Akilas ftill continue the fame, but obtain an increafe, (by there 
having been among them an infant^ who in t^e interim attains to ma- 
jority, or by (bme of thenl^ dying, and others of the neareft tribe being 
conjoined in the fine;)— -in which cafe the additional Akilas are aflb- 
ciated with the original Akilas in the payment of the fine, whether the 
Kdzee have decreed a fine againft the Akilas^ or not, — excepting only 
with refpeft to fuch part as may already have been paid by the former 
-Whoever pays due attention to thefe four primary examples, 
as grounds of proceeding in thil particuUrt will be enabled to form a 
judgment, and determine upon aknoft every cafe which can occur. 


a 
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BOOK LII. 

Of WA SA Ya', or WILLS. 


Tj^ASATA is the plural of IVafecat.—JVafetat means an en- 
dowment with the property of any thing after death, — as if 
one per foil (hould fay to another, give this article of mine, after 
“ my death, to a particular perfon.*’— The thing fo given is termed 
the Moofee hi hee, or legacy ;^the perfon who wills that it be given 
is denominated the Mawfee^ or teftator ; the peribn in whofe favour 
the will is made is called the Moofee li hooy or legatee and the per- 
fon appointed to carry the will into execution is called the WTfee^ or 
executor 

' 6 Chap, 
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C!htip: ■ 1. 

Chap. li. 
Cbapt lU. 


Chap. TV. 

Chap. V. 
Chap, VI. 
Chap. Vn. 
Chap. VIII. 


(bf Wills that are legal, and Wills that arc laudable ; 
and of the ’Retractation of Wills. 

Of the Bequeft of a Third of the Ellate. 

Of Enaancipatiou upon a Deathbed ; atul of Wills re- 
lative to Emancipation. 

Of Wills in favour of Kinfmen, and other Con- 
nedliotts. 

Of UfufruCluary WiUs. 

Of Wills made by Zimmees. 

Of Executors, and the'ur Powers. 

Of Evidence with rclpcCl to Wills. 


CHAP. 1. 

Of Wills that are legal, and Wilis that arc laudable; 
and of the Retra(5Iation of Wills. 


WEILLS are lawful, on a favourable conAruftion. Analogy would 
fuggeft that they arc unlawful ; becaufe a bequejl fignifies an endow- 
ment with a thing in a way which occalioas fuch endowment to be 
referred to a time when the property has become void in the proprietor, 
[the leAator ;]~3nd as aui endowment with reference to a future 
period, (as if a perfbn were to fay to another, “ 1 co nftitutc you pro- 

O o o 2 prietor 
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« 

'* prietor of this article g« tkt mrrvwt*') is nnlavvfuly fvppoSng« 
even, that the donor's property in the astide Hill continues to exift at 
that time, it follows that the ful^n6on of the deed to. a period when 
the property is null and void, {a$ at the deceafeof the party,) is un* 
lawful, a fortiori. The realbns, however, for a more Stvourable 
cooAru^lion, in this particular^ are twofold.'^FusT, there is an in* 
difpeniible neceffity that men fhould havejhe. power of inakiog< be* 
quefts : for mam, from the. delufion of bis hopes, is improvident, 
and deficient in pradice ; but whep ficknefs invades him he becomes 
alarmed, and afraid of death. At that period,, therefore, he Ihuids 
in need of compenfitting for lus .deficieSicies by means of bis property ; 
~and this in fuch a manner, that he fliould die of that iUnel^ his 
objects (namely, compenfiition for his deficiencies, and merit in a fu* 
ture fiate) may be obtained, ..«or, dn the other hand, if he ihould re- 
cover, that be may apply the fiud property to' hil wants and as thele 
objects are attainable by giving a leigfd validity to wills, they are there- 
fore ordained to be lawful^.^-^KqqifOLYi .wills are declared to be 
lawful in the Koran and the ti^itions,; and all our doflors, more- 
over, have concurred in this opin'ion. . 

If a perfon make a will in fitvouf of a ftrenger, to the amount of 
?iu*i?n!ifrrN * ^ property, it is valid, although the heirs of the teftator 

property t Ihould not bc confenting thereto; for it is lb recorded in the tra- 

ditions. 

butoottoany A BEoycsT to any amount exceeding the third of the teftator's 

* In Ifhis place are ftate^ an dJtiUm aix) rtpfy^ whi(ih dte tranfiator hasoaaitted in the 
text, in order to avad an interniption of the riiibjeft.*tefls. 

“ OsjicTioM.— If the right of property in die proprietor become extina at bis deoeafe, 
" how can hil a£t of endowment be then valid ? 

“ Ripiy ^Hii right of property it accounted to ensure at diat time (ram neceflity,— 

"in the lame manner as holds withrefpeft tocxefutuig the funeral ritei, ordUidiar^ng 
" tbedebtt>ofHiirdead.’' 

property 
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pro{)e|ty. is riot validir In proof of this the following tradition is further ex- 
quoted, 'as delivered by AbM Vtkifu ** In the year of the conqueft 
** of Mteca^ being taken ib extremely ill that my life was defpaired 
(rf*, the prophet' of Goo* came to pay me a viiit of confolatiou. 1 
** told him, that, ^ the blefling of Gov, having a great eftate, but 
** no heirs, except one daughter, I wifhed to know ' ^ I nught e^foft 
** (fit AifL He replied,' ♦ IhV and when I feverally in- 

“ terrogated him ‘ f I might kave two thirds, or one half 
he alfo replied in the negative } —but when I aikcd f I nught kave 
“ A THIRD, he aiifweredi J«, you tm^ kmk a third of your pro- 
** perty by wiU: hkt a thvrdparU to ho ohj^odf by voilU is agrtat 
“ portion i and it ii bolter you Jhould kstue your beirt rich, than in a 
** fate ofpovertyt which might oblige them to beg of sfArrf.”— Bcfides, 
the right of the teftator’s hws is cornicdled with his property ; for 
when he is in his laft illnefs he hu no further ufe for it ; and as this is 
the caufe of the title to it beconring nuH and void in him, and verting 
in the hdrs, their right therefore, at that period, becomes connefted 
with it accordin^y. This right, however, is not recognized by the 
LAW, with refpea to a ftranger, to the extent of one third of the 
eftate, in order that the teftator may be enabled, by bequeathing a 
third of his property out of his &mily, to atone for his part deficiencies, 
as before mentioned. With refpea to the heirs themfelves, on the 
contrary, this connexion of right is recognized to the extent of the 
whokoix\\e teftator’s property; (whence it is that if a perfon ftiould 
difpofe of a third of his property to a part of the heirs, it would not be 
valid ;) for if no regard were paid to the connexion of their right with 
the whole of the property, with refpea to therofclves, fo as to legalize 
the bequeathmg a third of it to a part of them, in that cafe the objea 
of a will (namely, a compenfation for deftciencies) might not be at- 
tended to, as it is poffiblc that the teftator, inftead of including the 
whole of the heirs, might leave the third only to a fclcft part of them ; 
and this would be an injury to the others, and would confequently 

induce a breach of the ties of kindred, which is unlawful. It is to be ' 

obferved. 
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obferved, however, that althoii^ a‘ Will, beqoeiithing tnofe than a 
third of the teftator^s property,’ beiVot lawful, "yet if the heirs, being 
arrived at the age of thatuVity, ^v« tftteir coot«Jt to it,’ after 

the death of the feftator, it' fhdh becomes Vafid ; for Hie objefitian to 
its validity is founded rti'erclytih'a'regSltd llef'thtSr light;’ and thereforfe 
tiocs not operate arty longer, '^cCr’ they themfelveis agree to forego' 
I'uch right. Thfeir oolrftnt, itlHeedj^dtiring thfe lif^tlilfe of the teflator, 
is trot rtgarded ; for stis'Hiis'iff 'ah affent pWvidusvto H^^eBabhltiment 
of their right, they we Aefrfofe at libWfy it upon Hitf death 

of the teftater.' It is othetwife where the etm&nr is given tt^r (hat 
evefnt ; for as this'is ao ttfl^t ivbfeqnent to the eftablifhmeirt of their 
right, they are not aftetWarifiiat'hhcrty'W antftiHt; 

Where a perlon makes a*^ill id feirdur of pkrtofhis heirs, the 
fame rule holds as in the cafe bf' beiqfAeatftihg Inbte than a third to a 
ftranger;— in othir “words, the deed iS not valid, untefs the oth'er 
heirs give their confeiit to the'difpofitbn after ^he death of the tefta- 
tor ; and their confecit /i>-m4Jifr’'t6 hfe dmth’wjil have do cfFedl:. It is 
to be obfelVcd that, in evfeiy inftance whidre a with is rendered valid 
by the confcnt of the heir's, the 'legatcfe ’’derives his property from the 
teflator^ nor from the htin. This Js fhfe Opinion of our doftors. ^ha~ 
fei maintains that he derives his property’ IVOtn the heirs. The eipii 
nion of our doftors is approved j for thd wiH of the teftator is the oc- 
cafion of the property, the confcnt of Hie beiirs bang on^ thi remoArat 
of a bar; and as the lawhas regard to thecaefe, not to> the retiKwai 
of a bar, the property is therdbVe derived from the teftator, nett from 
the heirs ; — (whence it is that foiam is not requifite* ; for if the pro* 
perty were derived from the- h^s, would be recpiUite ; becaufo 
the transfer of property firom n'livhrg^'pmpiiecor, without, receiving 
any thing in return, is ii> ef&di a ^^1, lo>the eftablifhinent of which 

* Meaning, -<*-the tfeftator’s taking pofleffon of the betpielt is nee reifvHhe tvthe efta- 
* Uiiheient of his right in it.” 


the 
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the fetzin <)f the donee is a neceilary condition ;) — in the llimc manner 
as where a pawner fells the pawn, in which cafe the ratification of 
the deed of falc refts entirely on the pawnee, and if he give his con- 
lent, the &le is valid, and the purchafer. derives his ptoperty in the 
article Ibid from the paumer, not from the pawnte. 


Iv-a 'penrfbn make a bequeft in favour -of another from whom he has 
reenved a mortal wound, it is not valid ; whether the murderer be 
one of his heirs, or a Granger, or whether' he may have wounded 
him wilfully of by miftdventwe, provided he be the aftual perpe- 
trator of the deed; becaufe' it is ’recorded in the traditions, that 
“ there is no Ugaey for a murderer i*' fnd alfo, becaofc, as the per- 
fon who gave the W'ound has hailened the death of the teftator, he 
is, by way of putiilhment, excluded'frOm the benefit of the will, in 
the fame manner as a pcrfbii binder ' fimilar circumflaiices is excluded 
from inheritance.— So likewife,' where a man, having made a bequcll 
in favour of a particular -perfon, is afterwhtds killed by that perfon, 
fuch bequeft is invalid.— If, howfever, in thefc cafes, the heirs fhould 
give their confent, the bequeft’then bccOnafes valid, according to Ha- 
negfaan'd Mof}attmed.'--^Abee>-Ywfaf)li'of a contrary opinion ; bccanl'c 
the offence of the murderer, Which is'the caufc of the invalidity of 
the will, ftill cxifis.^The ' atguments Of Haneefu and Mohammed 
upon this point are twofold.— 'F irst, thedefeflin the validity of the 
will, vtiith Ttjptfi to the mutderer, 'is oti' account of the right of the 
heirs ; becaufe the advantage' of fuch'dofeft »efults to theoa^ as in the 
cafe of «?xclufion from ittheritaiWe.— 'Sftcoit©CY, the dcfl^llh the va- 
lidity Of the bequeft, as made' w yJitw«r‘of- the murderer, is owing to 
the heirs withholding their confent, ih fhe laitic mani>er ns in the cafe 
,of a win in favour of part of the' heirs ;• and cortlequenily, as the con- 
fent of^thc remaining heirs, in that inftance, eftablifhes the validity of 
the will, it follows that the confent ot tlK heirs at large muft have the 
lame cffbft in the cafe in queftion. 
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\ r/'oni'c ^ make a bequeft in favour of a part of his heirs, it Is not 
heirs is noi valid ; becaufe of a traditional faying of the pn^het, ** Ood ias al- 
valitl. 4, loffgj (0 every heir bis farticular right andatfo, becaufe a' will in 
favour of a part of the heirs is ah injury' to the reft ; and therefore, if 
it were deemed legal, would induce a breach of the ties of kindred.^ 
Bciides, it is faid, in the traditions, “ a bequefi to particular heirs is 
“ unjufi."-— It is to be obferved that in judging whether the legatee 
be an heir, or otherwife, regard is paid to the time of the telhitor’s 
death, not to the period of naaking the will ; becaufe the efficacy of the 
will is efiablifhed after the death of the teftator.'— »(The gift of a dy- 
ing perfon* is in this refpeft of the fame natu're with a legacy, both 
being the fame in efteft, and is therefore executed to the amount of a 
third of the property .)->If, on the contrary, a dying perfon make an 
acktuwleJgnuHt in favour oS a part of his heirs, regard is paid to the 
time of fuch acknowledgments becaufe the acknowledgment of a dy- 
ing perfon is an immediate and complete aft of his own, and has not 
any reference to a future period ;<*-and fuch being the cafe, it follows 
that it. is not valid in fovour of any who were aftually heirs at the 
time of making it,— and that it is valid with refpeft to fuch as were 
not heirs at that time ; although they fhould become fo afterwards ; 
— as where, for inftanee, a perfon makes an acknowledgment in fo- 
vour of his child, who is a Have, and the child recovers his freedom 
* before the death of the ftither ; in whidi cafe the acknowledgment fb 
made is valid, notwithftanding the child, by the recovery of his free- 
dom, be^m c one of bis fother’s heirs for as, at the time of the 
ackoaeoAKBent, he was not an hnr f, any acknowledgment nude 
in his fotonr was virtually made in favour of his mafter, who was a 
ftranger and the validity of the acknowledgment being once efta- 
blifhed, it does not afterwards adn^t of being annulled from the cir-^ 


* Arab. Marua, Literally, always (in the language ef the law) meaning, 

t A Have cannot pofleft any rig))t of inheritanoe. 


' cumftance ' 
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cumftaace of the child's becoming an'beir.-^It is to be obferved, 
however, that although a bequeft in favour of a part of the heirs be 
not valid, yet it is rendered fo by their confent, as was already men- 
tioned.— If, moreover, a part (hould gi\?fc their confent, and part 
withhold it, the bequeft then becomes valid in proportion to the 
amount of the lhares of thofe who confent, and invalid in proportion 
to the amount of the iharesof the others. 

The bequeft of a Mttjfulman in favour of a Zimmee^ or of a Zimnee 
in favour of a Mujfulnutn^ is valid : the former, becaufe God has faid, 
in the Koran, “ Ye are not prohibited, o believers, from 

** ACTS of benevolence TOWARDS THOSE WHO SUBJECT THEM-. 
“ SELVES TO YOU, AND REFRAIN FROM BATTLES AND CONTEN- 

** TioNS;”— and the latter, bccaufe Zimmees, in virtue of their compaft 
with the MujfulmanSi are confidered in the fame light with them in 
all temporal concerns ; and as, on this principle, an intercourfc of 
good office^ towards each other is held lawful during life, they arc 
therefore in the fame manner permitted to extend beyond the grave. — 
It is related in the yama Slagheer that a will in favour of an hoftilc in- 
fidel is not valid, as God has prohibited, in the Koran, the exercife 
of benevolence towards them. 

The acceptance or rejedlion of a bequeft is not ellabliflied until 
after the death of the teftator ; for as the bequeft does not take 
effeft before that event, thofe cannot be previoufly regarded.— Hence 
the acceptance or rejeftion during the life of the teftator has no effedt, 
in the fame manner as an acceptance declared before the exiftence of 
a contradl.— If, therefore,, a legatee accept a bequeft after the death of 
the teftator, it is valid, notwithftanding he may have rejefted it during 
hb lifetime. 

It is preferable and moft advifable not to leave legacies, if the heirs 
be poor, and thnr particular portions not fuch as to enrich them ; 
Vol; IV. P P P 
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becaufe this manifefis benevolence to the heirs, who have a fuperior 
claim to it from the relation in which they Hand, God having declared, 
in the Korak, “ The exertions of generosity towards re- 

“ X.ATIONS IS MORE LAUDABLE THAN TOWARDS STRANGERS.*' — 

Bclides, in this an obfervance of two claims is maintained, namely, 
that of poverty and confangninity. If, on the contrary, the heirs ^ 
rich, or the particular portions alligned to them be fuch as to enrich 
them, it is mod advifable to leave fomething Ihort of a third of the 
eftate in legacies, as a legacy to a ftrauger is an of charity, where- 
as the beftowal of the whole upon the heirs is a gift ; and the former 
is more laudable than the latter, being calculated to gain th<i favour 
and good will of Goo. Some have faid that in fuch cafe the propri- 
etor is under no reftraint, but is perfectly at liberty to make a will in 
favour of Grangers, or to fuffer the whole to pals to the heirs, as each 
has its particular merit, the firll being an aA of generolity, and the 
fecond an obedience to the di£btes of natural afiedion- 

The property of a legatee in a legacy is edablilhed by his accept- 
ance of it. Zi/^'er is of opinion that a legacy is like an inheritance ; be- 
caufe the legatee acquired the property by tranfition from, and fuccef- 
llon to, the tedator, in the fame manner as an heir acquires it by fuc- 
ceffion to and defeent froifi the laft pofleflbr; and therefore his accept- 
ance is hot ncceflary towards the cllablilhment of the property, in the 
fame manner as holds in the cafe of inheritance.— Our dodors, on the 
contrary, argue that a legacy eftabliflies the property in the legatee de 
novot and does not ved by fuccedion and defeent as in the cafe of in- 
heritance (whence it is that a legatee cannot rejedl the legacy on ac- 
count of anydefc£t; in other words, if%perfon, having purchafed a 
fldve, for example, Ihould bequeath him to smother, and the legatee, 
after the death of the teftator, difeover the Have to have Ibipc fault or 
defetd, it would not, oji this account, be in his power to return him 
to the feller, as an heir, in a limilar cale, would be entitled to do 
and likewife, that nothing can be returned to a legatee on account of 
8 a. defeat; 
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a defed; in other words, if a perfon fhould bequeath his whole 
eftate by will, and afterwards fell fomething belonging to it, and 
the buyer difeover a defe£l in the fame, ftill he would not have the 
power of returning it to the legatee, whereas he might to an heir ;) 

-^and fuch being the cafe, it refts, therefore, entirely on his accept- 
ance, as no perfon can be made proprietor of any thing againft his will. 
Inheritance, on the contrary, is a fuccelEon ; (whence it is that the 
rules above mentioned have effect in it;) and an heir is therefore, as it 
were, forcibly put in pofleffion of his inheritance, by the efpecial or- 
dinance of the r.AW, the validity of it not being fufpended on his ac- 
ceptance or confent. It is to be oiiferved that acceptance, in cafes of whici-. may 
bequeft, is of two kinds.~I. Exprefs, which 'needs not to be ex- yn^or iw- 
plained. — II. Implied, which is where the legatee dies without having 
either declared his acceptance or refufiil ; for this alfo is an acceptance 
in efFedl ; becaufe the ^queft is rendered complete on the part of the 
teftator by his death, (in other words, it cannot be refeinded after 
that event ;) and as it was fufpended in its effeft purely in deference 
to his right of rejeftion, it of courfe falls into his property upon his 
demife in the fame manner as holds in a cafe of fale with a referve 
of option to the purchaler ; in which inftance, if the purchafer die 
without formally fignifying his alTent to the fale, it is then regarded 
as complete, and the article Ibid is confidcred as part of his cAate. 

If a perfon deeply involved in debt bequeath any legacies, fuch B«qucfthyan 
bequeft is unlawful and of no eflfc£t ; becaufe debts have a preference 
to bequefts, as the difeharge of debts is an abfolute duty, whereas be- 
quells arc gratuitous and voluntary ; and that which is moft indifpen- 
fable mdfl! Be firft confidered. If, however, the creditors of the dc- 
eeafed relinquifh their claims, the bequeft is then valid, the obftacle 
to it being removed, and the legatee being fuppofed to ftand in need 
of bis legacy. 
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BsQjTSST by an infant is not valid. Shafei muntsins that it is valid, 
provided it be made to a difcreet and advifable parpofe ; becaufe Omar 
confirmed the will of a Taffai^ (that is, a boy who has nearly reached 
the age of maturity ;) and alfb, becaufe in the execution of it a degree 
of advantage refults to the infant, inafmuch as he acquires the merit 
of the deed, — whereas in the annulment of it he is deprived of all ad- 
vantage. The arguments of our dolors, in iupport of their opinion 
upon this point, are twofold. — First, a will is a voluntary ait, con- 
cerning which an infant has not a capacity of forming a proper judg- 
ment. Secondly, the declaration of an infant is not of a binding 
nature ; but if the validity of a bequeft by fuch were admitted, that 
efieit would follow of courfe.— -With regard to the tradition of Qr»«r, 
the term Taffait there ufed, muft be underftood to mean a perfbn juft 
arrived at the age of maturity, or, ** the of the relates 

merely to the celebration of his obfequie^ whiph is lawful in the opi- 
nion of our doitors. Befides, the annulment of the will is advantage- 
ous to the infant, fince in allowing his .property, to pafs to the heirs 
the rights of natural afTeflion are maintained, as before mentioned. 
With refpe£t to the aflertion of Sbt^eU that ** in the execution of 
** the will an advantage refults to the inftnt,” it may be replied that 
the point to be attended to, in cafes of advantage or lols, is, the im- 
mediate tendency of atiy z6i or deed, and not what may eventually 
refult from it ; in other words, if the deed itlelf, in its immediate 
tendency, produce advantage, the execution of it on account of the 
infant is preferable ; but in the cafe here confidered the deed, (that is, 
the bequeft) in its immediate tendency, leads to a lofs of property, al- 
though eventually the infant have an advantage, the bequeft having 
been made with a view to obtain merit in the eye of Gk>D ; and fince 
the bequeft of the in&nt, in its immediate tendency, occafions a lofs, 
it is not valid ; — in the fame manner as holds in cafe of a divorce : in 
other words, if an infant divorce his wife, or his guardian do fo on 
his behalf, it is not binding, notwithftanding a divorce may on many 
occafions be attended with advantage, — as where an infant, having a 

wife 
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wife who is poor, wiflies to divorce her, and marry her fifter, who is rich 
and handfome.— In (hort, bequeft by an infant is invalid, according 
to our doAors and in the fame manner, if an infant ihould make a 
will, and die after he had attained to maturity, the will is not valid, as 
having been made at a time when he was unqualified for fuch an aft ; 
and Ib likewiie, if an in&nt (houtd fay, ** It is my will, whenever 
“ I reach the age of maturity, that a third of my eftate be confidered 
** as a legacy in favour of a particular perfon," the will is not valid ; 
becaufe an infant, being unqualified, is not competent to make a will that 
be deemed valid immediately, or that can be rendered fo by being 
fufpended to a future period ; in the fame manner as he is incapable of 
divorce or emancipation. It is otherwife with refpeft to a (lave or a 
MoAatib ; for they poflefs a complete competency, obftrufted merely 
by the right of their mailer; and therefore all their afls (fuch as 
divorce, bequeft, or fo forth) arc perfeflly valid if referred to a period 
when that bar no longer exifts; as where a Have (for inftance) fays 
** I declare my wife to be divorced whenever / am free'' 

Bbo^test by a Mokdtib is not valid, notwithftandlng he leave ef- 
fcas fufficient to difeharge his covenanted ranfom; becaufe the pro- 
perty of a Mokdtib is not a fit fubjeft of gratuitous afls. Some 
affert that this is according to Haneefa ; but that the two difciples 
hold a contrary opinion. . 

A WILL in favour of a foetus in the womb, and a will bequeath- 
in<^ a foetus, are both valid, provided the birth happen in Icfs than fix 
months from the date of the will. The ground on which the firft 
cafe proceeds is, that a legacy is, in a manner, a fucceffion to pro- 
perty, and as a foetus is capable to fuccecd in the cafe of inheritance, 
it is fo likewife in the cafe of a legacy, that being analogous to in- 
heritance. If, however, the legatee Ihould rejed the legacy, it is 
rqefted accordingly, as a bequeft bears alfo the feufe of an endowment^ 
which may be declined. It is different with inheritance, as that is 

purely 
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purely a fuccejjion^ and is not annulled by the reje£tion of the heir.— 
CJift, moreover, differs from bequeft, it not being (like bequeft) ad- 
mitted in favour of a foetus ; for gift is purely an endowment ; and no 
pcrfon can endow a foetus with any thing. The ground, on the other 
hand, on which the fecond cafe proceeds is, that the exigence of the 
foetus is underftood at the period^of making the will ; and as the legacy 
of thitigs not yet in being (fuch as the fruit a tree may hereafter yield) 
is valid, it follows that a legacy of a thing aAually exifting is valid 
a fortiori. 


A female 
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If a perfon bequeath a female flave, and except the offspring of 
her womb, both the bequeft and the exception are valid. The be- 
quefi is valid, becaufe the words ** female flave** do not include the 
offspring. As, however, in the bequeft of a female flave, her off- 
fpring is included dependantly, where the bequeft is abfblute, it fol- 
lows that where a flave is bequeathed with an exception of her off- 
fpriiig, fuch bequeft is valid. The exception alfo is valid ; becaufe as 
it is permitted to bequeath a foetus in the womb, it is alfo allowable 
to except it from a legacy ; for it is a rule that whatever is in itfelf 
capable of being the fubjeA of a deed may alfo be excepted from that 
deed ; and vice verfa. Befides, the acceptance of the legatee is fuf- 
pended until the death of the teftator ; and the annulment of the de» 
claration, previous to the acceptance, is valid, as in a cafe of fale for 
inftancc. 


A beqaeft u Upon the teftator either exprefsly refeinding his bequeft, (as if 
the ex p'teft^ were to fay, “ I retraft what I had bequeathed,*.’) or performing 
declaration of any aft which argues his having refeinded it, retraftation is eftablilhed. 
orVony eftablilhed, in the former inftance, evidently: and fo like wife in 

the latter ; for as afls are demonftrative of the inclination as much as 
retraflation, exprefs words, they arc confequcntly equivalent thereto.— It is to be 
• obferved, that if the^ teftator perform, upon the article he had be- 
queathed, any aft which, when performed on the property of an- 
other, 
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other, is the caufe of tertninatiog the right of the proprietor, (fuch 
as the (laughter of a goat, or the fleaing, roaftiiig, or boiling of it, 
the fabrication of a veflcl from a piece of copper, the grindit)g wheat 
into flour, or the fabrication of a I'word from iron,) — fuch a£t is a re- 
traAation of the beqnefl. If, alfo, he perform upon it any a<St cre- 
ating an addition to the legacy, and this addition be fo connedled, 
that the legacy cannot be feparately delivered, (as where a perfon 
bequeaths the flour of wheat, and afterwards mixes it with oil, -or a 
piece of ground, and afterwards creCfs a building on it, — or undred 
cotton, and afterwards drefles it, — or a piece of cloth, and afterwards 
lines or covers a gown with it,) — luch aft is a rctraftation of the bc- 
qued. It is otherwife with refpeft to plaidering the wall of a be- 
queathed houfe, or undermining the foundation of it ; for thefe afts 
do not indicate a retraftation of the bequed, as they afleft the legacy 
in its dependancles oidy. 

Every aft or deed which occafions an extinftion of the property 
of the tedator is a rctraftation from his bequed, — (as where, for in- 
dance, a tedator fells the article he had bequeathed, and afterwards 
purchafes it, — or gives it to fome perfon, and afterwards retrafts the 
gift,) — and confequently, the legacy does not go to tlic legatee after 
his [the tedator’s] deceafe -bccaufe a will can hold good only with 
refpeft to the tedator’s property ; and therefore, upon his property 
being extinguilhed, the biequed becomes null of couii'e. (It is to be 
obferved that the wadiing of a bequeathed garment is not a rctrafta- 
tion from the bequell ; on the contrary, it is rather a confirmation 
of it, as it is a cudom to wa(h garments before they arc given to any 
perfon.) 

If a tedator deny his bequed, and the legatee produce witnefles 
to prove if, there is in that cafe a difference of opinion among our 
doftors ; — for according to Mohammed this is not a rctraftation ; — 
whereas Aboo Toofaf maintains that it is fo, bccaufe retraciation lig- 
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nifics the teftator negativing his bequeft at the prefent time ; and as 
the denial is a negative applying both to the prefent and to the paji^ it 
therefore amounts to a retractation a fortiori. The argument of Mo~ 
hammed IS, that the denial of a bequeft {ignifte's the putting a negative 
upon it with refpeCt to the pti/iy of which its being negatived with 
rcfpeCl to the prefent is a confequence ; and upon the bequeft being 
proved, by witness, to exift at pcelent, the denial is of no efteCt. 
Another argument is, that as a retractation implies the former ex> 
iftence of a will, and the prefent annihilation of it, and denial (on 
the other hand) difavows both the former and the prefent existence 
of it, there is therefore an evident difference between a retractation 
and a denial ; whence the latter ought not to be confidered in the 
light of the former >and accordingly, denial not being a retractation, 
if a hufband deny bis marriage, and the wife bring witnelles to prove 
it, ftill a feparation does not take place between them. 

cSrin'* * teftator declare the will he has made in favour of a particular 

/au/ttfor** perfon to be or this is not a retractation, becaule 

u/urtw, fpecification of it under the defcription of illegality or ufury is a 

plain proof that the fubjeCt of the defcription (namely, the will) does 
actually exift. The cafe would be different if he fhould declare the 
will to be nu // ; for that is evidently a retractation ; becaufe, as a 
thing which is null is non^exiftent, the defcription of nu// evinces 
that the thing fo deferibed no longer exifts. It is otherwife with the 
defcription of unlawful ; for that indicates a continuance of the ex- 
iftence, as illegality cannot apply to a nonentity. 

or defirin; If a teftator (hould delire that the execution of his will be fuf^ 
^yto'be for fome time after his death, this is not a retradation. If, 

deferred. on the Contrary, he fay “ I depart from my will,” he is then held to 
have retracted it. 


If 
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If a perfon (ay, “ I will that a particular flave, which I formerly 
** bequeathed to Zeyd, be given as a legacy to Amroo” in that calc 
a retradation from the firft will is edablifhed, as the tenor of his 
fpdbch evidently lliews that it was not his intention they fhould both 
partake of the legacy. It is otherwilc where a perfon firft leaves a 
particular article to one man, and then leaves the fame thing to an- 
other ; — ^as if he fhould fay, “ I will that this thing be given loZeyJ," 
and afterwards make a bequeft of the fame thing in favour of Atnroo ; — 
for in that cafe a retractation of the firft will does not take place ; the 
fubjeCt being capable of divifion, and the feparate fcntenccs bearing 
that conftrudtion. 

If a perfon fay, *'■ the flave which I formerly left to ZeyJ I now 
“ bequeath to Amroo," and at that time Amroo be not alive, the firft 
will, in favour of ZeyJ, holds good ; for t/jal was annulled only 
on account of the legacy having been completely deviled to Amroo ; 
and upon this no longer remaining in force, becaulc oi Amroo' ^ death, 
the firft will reverts. — If, on the contrary, Amroo be alive at the time 
of the bequeft in his favour, and afterwards die before the teflator, 
the legacy [the flave] in that cafe pafles to the heirs, both bequefts 
being void, — the firft, becaufc of the retraClation, — and the laft, 
becaulc of the death of the legatee previous to that of the teftator. 
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CHAP. II. 

Concerning the Bequeft of a Third of the Eilate. 

If a perfon bequeath a third of his property to one man, and a third 
to another, and the heirs refufe their confent to the execution of both 
bequefts, one third is in that cafe divided equally between the two 
legatees ; for where the will exceeds a third of the eftate, and the 
heirs refufe their confent to the execution of the whole, it is then rc- 
ftri£led to one third, as has been already explained ; and as, in the 
prefent inftance, the right of both claimants is equally good, and 
the third is capable of dividon, it is therefore divided equally between 
them. 

If a man bequeath a third of his property to one perfon and a 
fixth to another, and the heirs refufe to confirm the whole, in that 
cafe one third of the property is to,be divided between the legatees in 
three equal lots, two to the legatee of the thirds and one to the le- 
gatee of the ftMth ; becaufc the bequeft does not hold good for any 
thing beyond one third ; and as both the legatees lay their claims on 
equally good ground, and it is impoffible to difeharge their demands 
(namely, a third and a fixth) with one third only, that is therefore 
(hared between them in proportion to their refpedive claims, in the 
fame manner as is praftifed with creditors, in difeharging the debts of 
a perfon who dies infolvcnt. Here, moreover, the right of one lega- 
tee is to a fixth, and that of the other to a third ; ^d as a third is twice 
the amount of a fixth, the third is therefore divided between the claim- 
ants 
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ants in three (hares, two (hares going to £he one, and one (hare to the 
other. 


[* A WILL by way of MohabcH^ on a deathbed, is the fame in 
effeft as a bequeft of property, and is therefore executed to any amount 
not exceeding a third of the teftator’s eftate. {Mohahat literally figni- 
fics a gift. In the language of the law it means a gift interwoven in 
fome compact or deed, as if a perfon (hould fell part of his property to 
another at an inferior value.) 

If a perfon, having two Haves, one eftimated at thirty dinns^ 
and the other at (ixty, (hould on his deathbed will that the (lave 
worth thirty dirms be fold to Zeyd for ten, and that the other worth 
(ixty, be (bid to Omar for twenty, — in that cafe Zeyd obtains "xMoba^ 
bat of twenty dirtm^ and Omar a Mobabdt of forty dirms \ and this is 
what is denominated a will by Mohabdt. But if tlie teftator (hould not 
be pofTclTed of any other property than thefe two (laves, and the heirs 
refufe to ratify the will, in that cafe the Mohabdt is executed only in 
the proportion of a third. Now the whole of the property is ninety 
• dh mSf that being the aggregate value of the two (laves : one third of 
that, therefore, (being thirty is divided into three (hares, two 

of which are given in Mohabtit toO/»«F, and one to Zeyd\ that is, the 
Have worth (ixty dirms is fold to Otnar for forty, and the other, worth 
thirty, to Zeyd^ for twenty. 

If a perfon, having two (laves, one valued at thirty dirms^ and the 
other at fixty, (hould on his deathbed emancipate both, fuch manu- 

* The whole pa/Gige within the crochets feems to be an interpolation of the A^kvas 
employed in the compolition of the Ptrfian verfion of the Hbdaya, as the tranflator hat 
confulted various Arabic copies, without finding it in any of them. It may puffibly have 
been itifcrtcd in fome copies of the work in the manner of marginal illujlratims^ which in- 
duced the Mahrutti to give'it a place in the text. 

Qjiq * 
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roifTion is in eiFefl; a bequefl;/ If, therefore^ the perfon in queftion le'ave 
no other property than thefe two flaves, and the heirs refufc their con- 
fent to the emancipation, it takes efieft in the proportion of one third ; 
that is to tay, each of the flaves is rendered free in one third of his va- 
lue, and mufl earn the freedom of the remaining two thirds by eman- 
cipatory labour. 

If a perfon bequeath a particular number of dtrms, without fpcci- 
fying the relative proportion they bear to his eftate, — fuch as a half, a 
third, a fourth, or the like,— it is valid, but is executed only to the ex- 
tent of a third of his whole property, unlcfs the heirs he willing to con- 
firm the whole. Thus if a perfon, having only ninety di'rms, fliould 
bequeath thirty to Zeydy and fixty to Ovtar^ aiwl the heirs refufc their 
aflent to it, in that cafe the fum of the two legacies is reduced to thirty 
£ntUt ofwhichZ^y/f receives ten, and 0/w<*r twenty.] 

If a perfon firfl bequeath the whole of his eflate to one man, and 
then a third of it to another*, and the heirs refufe their aflent, in that 
cafe one third of his eftate is divided into four ftiares, of which three are 
given to the legatee of the whole, and one to the legatee of the 
third. This is according to the two difciplcs. Hanerfa alleges that 
the third of the eftate muft be divided equally between the two le- 
gatees; for in his opinion, when a legacy is extended beyond a 
third, the excefs is of no weight in the determination. The 
argument of the two difciples is, that the teftator has two objc£ls in 
view ; for he defigns that each of the legatees fliall receive the 
whole of his legacy ; and fecondly., that a fuperiority of the one over 
the other fliall be maintained. Now the attainment of the frjloi thefe 
objects is impofllble, becaufe of the right of the hens, and is, indeed, 
in itfelf impradiicable ; but as there is no bar to the full accomplifli- 

• This fuppoies the teftator, firft, to fay “ I bequeath the wh$le of my propirty to Zeyd,” 
(for inftance,) and again, at fome future time, “ 1 bequeath a thirdof my property to jfmrM.” 

ment 
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meat of the objcfl, the fupcriority of the one over the other 15 
preferved, in the fame manner as in the cafes of bequeft by Mo/juiaf, 
or emancipation, or, of legacies of a fpecific number of ^iinns. 'I'he 
argument of Haneefa is, that a will is null and void in whatever degree , 
It may exceed a third of the ellate, where the heirs jefufe their aflent ; 
and cannot on any fort of pretext be executed in that amount, as 
being repugnant to the ordinance of the law in this particular. Since, 
therefore, the will is rendered null in the cxcefs above a thiid, one 
objea of the teftator (namely, to cftablilh a fuperiority) is alfo ren- 
dered null, as being comprehended in it ; in the fame manner as a 
Mohabht is rendered null when interwoven in a cotitraft of falc 
which is afterwards invalidated; as where, for inftance, a perfon fells 
by Mohab^t^ a flave valued at thirty dirms for twenty, and the i'alc 
afterwards becomes void in conlequence of the lofs of the ful>jo£l: of it 
previous to the delivery, — in which cafe the MnhMl alfo becomes 
void. It is otherwife in the cafes of bequeft by Mohabht or emanci- 
pation, or of legacies of a fpecific number of dinns ; for there the v.;- 
lidity docs not reft on the confent of the heirs ; it being eventually 
poftiblc that the bequefts may become valid notwithftanding the heirs 
Ihould refufe to ratify them, by the teftator, (for inftance,) after 
making the bequeft, increafing his property to a degree that might ren- 
- der the amount of the bequeft no more than equal to, or lefs thdn, one 
third oif the whole. Since, therefore, in thefe cafes, the bequeft is not in 
itfelf null, but rather ftands within the poflibility of being valid, a regard 
muft confequently be paid, in fuch inftances, to the fuperiority of one of 
the parties. It is otherwife in the cafe here confidered; for it is in this in- 
ftance impoffible that the will Ihould be valid, as has been already Ihew n. 
It is alfo otherwife where a perfon bequeaths a particular Have, valued 
at one thouland dirtnSf to Zeydj and another, valued at two thoufand 
dirmst to Bicker, and has himfelf no other property than thefe Haves ; 
for although, in this cafe, there be a poflibility that the teftator may 
lb increafe his property as to render the amount of the two Haves 
equal to, or lefs than, a third of the whole, yet Bkkr would receive 

a proportion 
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a. proportion according to the third, not according to the amount’of 
the legacy, (viz. two thoufand dirms ;) becaufe here the right of 
the legatees is conneded with the fubftance of the flav^s, on this 
ground, that if the Have fliould be deftroyed, the will would be ren- 
dered void, notwithftanding the teftator might have acquired other 
property. Hence the apprehenfion before ftated is of no weight in 
this iiiftance, as the right of the legatee is here conneded with the 
very article with which the right of the heirs has a connexion. In 
the cafe, on the contrary, of a legacy of a fpecific tiumber of dirmsy 
if the property of the teftator be deftroyed, and he afterwards acquire 
more, the legacy would be valid, and executed by means of the newly 
acquired property ; whence it is plain that the right of the legatee, in 
the cafe of a legacy of a fpecific number of dirm, is not conneded 
\\ ith the fubftance, and confequently is not annulled on account of its 
deftrudion. 

If a perfon bequeath to another “ his fan's portion of inheritance* f 
fuch bequeft is null ; whereas, if he bequeath “ an Eoj/iVALENT to 
“ his font portionf fuch bequeft is valid ; for the firft is a bequeft of 
what is the property of another, whereas the Iccond is merely a be- 
queft of fomething fimilar ; and the femblance of a thing is difterent 
from the thing itfelf, notwithftanding its rate be determined thereby. 
Zif er is of opinion that a bequeft of the former nature is likewife va- 
lid ; becaufe at the time of making it the portion belonged evidently to 
the teftator. In reply to this, however, it is to beobferved, that the 
legacy docs not take place until after the death of the teftator, when 
the propel ty docs not belong to him, and hence his bequeft of his. 
foil’s portion is a bequeft of property not his own. 

• In this, and feveral fubfequent examples, the effciS depends entirely upon the terms 
in which the boqueft is conceived, and which muft therefore be particularly attended to.— 
'J'hus, in tile prefent inft.ince, the teftator isfuppofed to lay, I bequeath U such an onk 
“ ntj foil's portion of inhaitanie'," and fo of the reft. 

5 ^ 
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If a perfon bequeath “ a portion of his efatef the legatee is iii 
that cafe entitled to the fmaUeil portion allotted to any of the heirs,— 
provided^ however, that fuch portion be not lefs than a fixth, for 
then a complete fixth muft be given to him ; and if it IhoulJ exceed a 
fixth, in that cafe alfo a fixth is given to him ; for he is in no wife to 
get more than a fixth. A cafe in which one of the inheritable por- 
tions is lefs than a fixth is where, for inftance, a perfon bequeaths to 
another “ a portion of his ejlatef and leaves heirs, at his death, a fon 
and a wife ; — in which cafe," although the Ihare of the wife be only 
an eighth, yet the legatee receives a fixth, and the remainder is then 
divided between the wife and fon [the heirs] according to the ordi- 
nances of the LAW. A cafe, on the contrary, in which all the in- 
heritable portions exceed a fixth, is where, for infiance, a perfon 
makes a bequeft in the terms here dated, and dies, leaving heirs a 
full brother and wife ; in which cafe, although the fmallefi portion 
be a fourth, yet the legatee is only entitled to a fixth ; and that being 
paid to him, the remainder is then divided between the brother and 
wife, agreeably to the ordinances of the law. This is according to 
Hmeefa. Aboo Toofaf and Mohammed are of opinion that the legatee 
is entitled to the lowed (hare, whatever be its anaount, provided it do 
not exceed a third ; but if it exceed a third, an exaft third muft be 
given him, and not more, unlcfs the heirs be confenting thereto. 
The argument on which they ground tliis opinion is, that the woi<l 
Sehm [portion,] both in its literal and received Icnfe, means a portion 
allotted to an heir ; and as the fmalleft (liare is a matter of certainty, 
if is therefore adopted as the ftandard ; except v Iicrc the fmallefi 
portion of inheritance exceeds a third, in which calc the bequeft i» 
executed in the proportion of a third, as a legacy exceeding a tliird is 
not valid, unlefs confirmed by the heirs. The argument of Haneifa 
is, that Sehm, according to the interpretation ot the law, means a 
fixth ; a legacy of a Sehm having been left in the time of the prophet, 
who ordained that a fixth of the property of the teftator (lioulil be 
given to the legatee. Ttt its literal fenfe, moreover, it bears the lame 

mcaniuir. 
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meaning, bccaufc AyUfs^ a man {killed in the Arabic language, who 
was KAzee of Bagdad^ declared that Sehtn literally fignified a fixth. 
Since, therefore, Sebm^ both in the prailiceof the law, and the li- 
teral ilgnilication, means a lixth, the legatee in cafes of this kind is 
always entitled to it, and to no more. — (Several lawyers, however, 
remark, that although this was the received fenfe of Sehm in thole 
days, yet in our time it means, indefinitely, taportion^ or part.) 


Abequeiiof jp a pcrfoii bcqucath “ a part if his property" to another without 
“c(tafe”un. fpccifyitig /o Mohut amount^ the heirs are at liberty to give whatever 
bc^'confira// plcafc to the legatee ; for here the amount of the bequeft is un- 
to apply to known ; but as the uncertainty with refpedl to that is no bar to its 
validity, it is therefore valid ; and fuch being the calc, and the heirs 
being the reprefentatives of the teftator, it is confcquently at their 
dlfcretion to fix the amount, in the fame manner as the teftator him- 
felf might do if he were living. 

Circofapcr- If a pcrfon bequeath “ a Jixth of his property". to another, and 
afterwards, before the fame or another company, bequeath ‘ ‘ a third 
ti”n a third ** P' ^perty" to that fame perfon, in this cafe the legatee is en- 
to the fame’ titled to a third of the teftator’s eftatc, whether the heirs be.confcnt- 
perfon, bciug iucludcd in the latter bequeft of a third. 


or, fird a 1 f a pcrfoii bcqucath “ a third if his property" to another, and 

then a 'fixth afterwards, either before the fame or another company, bequeath “ a 
to the fame <« fxtb of his properly" to the fame perfon, in that cafe the legatee is 
pufon. entitled only to the fixth, (The proofs, in this iAftance, are drawn 
from the Arabic.) 

A perfon be- If a pcrfon bequeath to another “ a third of his dirms,’* amount- 
?hha orany iiig thrcc thoufand, or “ a third of his goats" amounting in 

paiticuiar jq thrcc, and afterwards two thirds of the dirms or goats be loft or 

deftroyed, 



C^AP.n. WILLS. 

• 

dcftroycd, fo that only one third remains, and the remaining third do 
not amount to a third of the whole of the teftator’s property, (he 
having been in poflefTion of other things befides the dirms or goats,) 
the legatee is entitled to the complete remaining third; that is, to a 
thoufand dirms in the firft cafe, and to one goat in the fecond. Ziffer 
maintains that the legatee is entitled only to one third of what re- 
mains,— that is, in the firft inftance to one third of one thoufand 
iUrmSi and in the fecond to the third of the value of the goat ; bc- 
caufe the heirs and the legatee having had proportionate claims to the 
whole in an indefinite manner, are to participate in the lofs according 
to the proportion of their claims ; — in the fame manner as holds where 
the effects are of different kinds, fuch as a gown, a Have, and a hoijfc ; 
for if “ one of thefe three'* be bequeathed to a particular perfon in an 
indefinite manner, and two of them be afterwards deftroyed, the re- 
maining one is divided between the heirs and the legatee; and fo likc- 
wile in the prelcnt inftance. Our doftors, on the other hand, argue 
that it is poffiblc completely to maintain the right of one of two part- 
ners (fuch as the- legatee f in the prefent inftance) in one of three ar- 
ticles, where they are all of the fame clafs ; (whence it is that the 
holder of a partnerlhip property may be compelled, if it be of a homo- 
geneous nature, to make a divifion of it among the partners ; the divi- 
sion, with rcfpcfl: to any unique and fpecific article, being the right 
of each partner refpeftively ;) — and as the bequeft precedes the right 
of the heirs *, the right of the legatee is therefore completely main- 
tained with refpeft to the thoufand dirms in queftion ;— the cafe being 
in fa£l: the fame as where a perfon bequeaths another three <//mr, two 
, which are afteravirds loft, — when the remaining dirm goes com- 
pletely to the legatee, according to all our doiftors. It is otiicrwife 
where the eftedls bequeathed are of different kinds ; for there, after 
the lofs or deftru«ftion of two of^ the articles, neither the complete 

• The debts and boquefts due fiom an eflate are diftharged previous to the dirtiibatioii 
pf the portions of inherittnee. 
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right of the whole, nor the co|mplete particular right of any one of 
the parties, can be maintained by means of the remaining article ; and 
therefore the divifion is not fet afidc in favour of the legatee on ac- 
count of the priority of his claim; on the contrary, the remaining ar- 
ticle is divided among the parties, according to the nature of their re- 
fpedive claims. 

Abequeftof a perfoti bequeath to another “ a third of bh clothing^' of 

‘•^/’’an'ar. which two thirds are afterwards deftroyed, and the remaining third 
exceed in value a third of ttte wjiole property of the teftator, the lega- 
terwards de- tee is ill that caie entitled to only one third of the vellments that re- 
wiXf^ea* Lawyers, however, have obferved that this is only where the 

th***n^n**^ veUments are of different ^kinds ; for otherwife they arc confidered in 
der. " the fame light as dirtm and fo likewife of all articles of weight, or 
meafuremefit of capacity, as it is poffible, in thofe alfo, to maintain 
complete the right of particular partners to particular portions,—* 
whence it is that a diviiion of fuch among partners may be com- 
pelled. 

If a perfon bequeath to another “ the third of his thret Jktvesf 
and two of them afterwards die, the legatee is entitled only to a third 
of the value of the remaining flave;^and the fame rule alfo holds with 
refpeft to difierent boufes. Some lay that this is according to Haneefa 
only ; and others^, that it is the opinion of all our dolors. The com- 
piler of the Hedaya. remarks that it is approved, proceeding upon the 
general rule before Hated, that ** in all articles whiQ]i admit of the 
“ rights of the partners being united in them, ilipis practicable to unite 
“ the right of the legatee.” 

* 

If a perfon whofe eftate coniiHs, partly of ready .money, and part- 
ly of debts due to him from others, bequeath to another one thoufand 
dirmst and that fum exceed uot a third of the extent property, it is 
paid to the legatee without any deduction. If, on the conti'ary, it 

exceed 
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exceed a third of the ready property,' he is only to receive a third of tlic 
amount in hand ; and afterwards a third muft be paid him, of what- 
ever Aims may occalionally be recovered by the heirs, until in tliis 
manner the amount of the legacy be completely difeharged. The 
realbn of this is that the legatee is (as it were) a partner with the heirs ; 
and therefore, if his claim in particular were difeharged with the ready 
property (by its bein^applied to the payment of the whole of his lega- 
cy,) an injury would be occafioned to the right of the heirs, -as ready 
money is allowed to be preferable to money that is due. 

f 

If a perfon leave a third of his property “ to Zeyd ohJ Omar,” and 
Omar be at that time dead, the whole of the third is given to Zcjt,/, 
whether the teftator, at the time of making the will, have been ac- 
quainted with the death of Omar or not ; for as a dcfunift is^ not capable 
of becoming a legatee, he therefore cannot prevent a living perfon from 
being fo; — in the fame manner as where, for inAance, a pcrftMi be- 
queaths fbmething “ to Zeyh and to a wall.” According to one tra- 
dition from jdioo Toofafit is faid, that if the teftator were not acquaint- 
ed with the death of Omar, Zeyd is then entitled only to one half of 
the third ; for on'fuch a fuppolition the will in favour of Omur M as 
valid in the opinion of the teftator ; which fufficiently indicates his w ill 
and intQtition to have been that ^eyd fliould receive only one half of 
the third. But if, on' the other hand, he was acquainted with the 
circumftance of Otnar\ death it is evident that he intended that Zevd 
fliould receive the whole, as a will in favour of a dead m.in is vain and 
ufelefs. 

7 ^ * 

If a perfon wdll that one third t)f his property “ be divided, as a le- 
gacy, between Zeyd and Omar,” and Otnar be at that time dead, 
Zeyd is entitlcd'to only one half of the third; for the ivords ul'eil, by 
the teftator clearly denote his intention thkt each fliould have an half ; 
but Omar being at that time dead, the will with refpeft to hint is 
void. 

. R. r r 2 If 
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If a pcrloa who is poor bequeath to another “ tfx third rf bis pro- 
perty” aiul afterwards beconie rich, the legatee is in that cafe entitled 
to a third of his eftatc, to whatever amount ; -for the bequeftdoes not 
take efiecl until after the death of the teftator ; and therefore the con- 
dition of its validity is, his being poflefled of property at tlv time of 
his tkccaje. The law is alfo the fame in cafe the teftator, being 
rich at the time of riraking the will, fliouid afterWferds become poor, and 
again acquire wealth. 

If a perfou bequeath “ a 0rd ef goats” to another, and it 
happen cither that he has nq goats, or that fuch as he had were dc- 
ftroyed before his death, the Ixjqueft is null for the condition of its 
validity is, the teftator beidg pdflefted of the property at the time of bis 
deceafe, which is not here the calc. If, on the contrary, having nn 
goats at the time of making the will, he fliould afterwards acquire 
goats, fo as to leave fomc at his death, one third of them goes as a le- 
gacy to Zeyd (according to the HjmAyet Saheeb {) for here the condi- 
tion of validity (namely, that the teftator die poflefled of the property) 
exifts.. 

If a perfori bequeath “ ^j-GOAT y* his property” to Zeyd^ and af- 
terwards die without leaving any goats, the price of a goat muft in 
that cafe be paid to Zeyd\ for the teftator’s exprelTion ** a goat of his 
“ property'* denotes his intention to bequeath the worth of the animal- 
• If, on the contrary, he neither bequeath “ a gpat ef bis property f nor 
“ one of his gpatsf but Amply “ a goatf (to Zey0>Without any 
relation to his property or herd of goats, in that cafe there is a differ- 
ence of opinion, fome faying that thc.bequcft is not valid, as the ab- 
folutc expreffion of the teftator denotes hk intention to have been a le- 
gacy of the animal itfelf, of which he had none,— whilft others main- 
tain it to be valid, for this reafon, that the teftator having fpecified a 
goat, of which he had none, tnurf be fuppofed to have intended the 
worth of it. If, on the other hand, the words of the teftator were 

“ / bequeath 
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** r bequeath one of my goats^* iu that cafe the bequeft is evi4ently in- 
valid ; becaufe therelation to his herd of goats determines the legacy 
to have been reftriifted to the animal itfelf. (A variety of cafes of this 
nature occur, and are determined on the principle now Aated.) 

If a perfon bequeath ** a third of his property to his Am-Walids, 
** to the dijirejfedy and to beggars^* and the ^m-Walids amount to 
three in all, — in that cafe, according to the two ElderSy a third of his 
property is, after his death, divided into five (hares, of which three 
are given equally among the Am-W^lidsy one to the diftrelfed, and 
one to beggars. Mohammedy on the contrary, fays that it is to be di- 
vided into feven (hares, of which three are difh'ibuted in equal por- 
tions among the Am-lValidsy two given to the diftrefled, and two to 
beggars *. 

If a perfon bequeath “ a third of hts property to a certain perfon and 
to the difirejfedf in that cafe, according to the two Elders, the third 
is divided into two equal parts, one of which is given to the perfon- 
named, and the other to the diftreffed ; whereas Mohammed maintains, 
that it muft be divided into three (hares, one to be given to the faid 
perfon, and two to the diftrefled. 

If a perfon bequeath ** a third of his property to the diftrefed,''' the 
two Elders are of opinion that the executor may in that cafe give the 
whole of the third to one diftrelfed perlbn ; whereas Mohammed holds 
(hat it cannot be given to fewer than /ws* 

If a.pcrlbn bequeath one hundred dirms to Zeyd, and one hundred 
to Amrooy and afterwards declare Bicker to be a participator with them, 

* The arguments are here omitted, m (in this and ibme following inftances) they turn 

on .certain peculiarities in the grammar of the Arabk language. 
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by faying “ I have made thee Bicker a (barer with Z/?v</and Omarj" 
Bicker is in that cale entitled to a third of each of their portions, in or- 
der that he may be put on an equality, as the \Vo(ds of the teftator 
evidently imply that ’ intention, for the term ufed by him [Shirkat^ 
literally means .equality, which it is here pollible topreferve, and there 
is no impra£licability in the execution of the bequeft. It is otherwife, 
where the portions of the legatees are unequal, as if the legacy of Zeyd 
were four hundred dirnu and that of Omar two hundred, and Bicker 
were declared by the teftator to be a (barer with them ; for in that cafe 
the eftablKhment of an equality is impra£licable, and therefore Bicker 
is entitled to receive a moiety of each of their (hares, that they may be 
brought as nearly on an equality as poftible. ■ 

If a perlbn, on his death bed, (ay to his heirs, “ I am indebted to 
“ Zej/df and you muft credit what he (ays,” in that cafe the cl.iim of 
Zeyd, to any amount not exceeding a third of the eftatc, muft be ad- 
mitted, although the heirs (hould falfify it. This proceeds on a fa- 
vourable conftruflion. Analogy would fugged that the declaration of 
'Leyd\% not to be credited; for although an acknowledgment concerning 
a thing undefined be approved, ftill its efte£k depends upon the afeer- 
tainment of it ; and as that cannot be had, becaufc of the death of the 
acknowledger,v<it would follow that the declaration of Zeyd is of no 
weight. The reafon, however, for a more favourable conftruftion, 
in this particular, is, that the objeift of the acknowledger is evident- 
ly to give 7,eyd a preference over his heirs ; and it being poftible to ex- 
ecute his defign in the way of a bequeft, and men being (moreover) 
deftrous of difeharging themfclves of obligations where they may know 
of the debt itfelf, but are uncertain as to the amount, (as having 
forgotten it,) the acknowledgment is therefore confidered equiva- 
lent to a bequeft of which the amount is left to the determination of 
the legatee, — whence the matter i§ regarded in the (ame light as if 
the acknowledger had faid to his heirs, “ if Zeyd come and claim any 
“ thing from you on my behalf, pay him the fame, to whatever 

“ amount,” 
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“ amount,”— which declaration would be recognized and complied 
with, to the amount of one third of the eftate ; and the acknowledg- 
ment being thus equivalent to a bequeft, the declaration of Zeyd mufl 
be credited to the amount of one third of the acknowledger's eftate, 
and no more. If, therefore, belides the acknowledgment in quellion, 
the dying perlbn had made various bequefls in favour of others, one 
third of his eftate muH; be fet apart for the legatees, and two thirds 
for the heirs, when both parties muft be required “ to verify the dc- 
“ claration of Zeyd to fuch extent as they may think proper.” Now', 
if both parties acknowledge that there is fbmething owing to Zeyd^ it 
is evident that there refts a debt upon the eftate affe£ting the fliares of 
each refpeAivefy ; and accordingly, a dedu£lion is made from the le- 
gatees, to the amount of one third of what they acknowledge to be 
owing to Zeyd, and from the heirs, to the amount of two thirds of 
what they have fo acknowledged, in order that the acknowledgment 
of each party may be carried into execution in proportion to his right 
in the whole eftate. If Zeyd ftiould claim ftill more than what falls 
to him in virtue of this acknowledgment of the p4(ties, each party 
[the heirs and legatees] muft be refpedivcly required to make oath, to* 
the bejl of their knowledge, or, in other words, to this efleft, that 
“ they do not know of any more being due to Zeyd for they cannot 
be required to ivfizr pofthely, as their oath regards a matter between 
the claimant and the acknowledger merely, and in which they arc not 
principals. 

If a perfoii bequeath any article jointly to one of his heirs and a 
ftranger, in this cafe the bequeft in favour’of the heir is not admitted, 
and a moiety only of the legacy is given to the ftranger ; bccaufc, as 
an heir poffefles the capacity of being a legatee *, he therefore ob- 


« 'The incapacity of an heir to fucceed to a legacy does not arife from any natural or eri- 
ginalde{e£i in him, but is occafioned folely by the ordinance of the lAW in this particular, 
which fufpends it upon the coiifcnt of his co>heir$. 
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ftru^ls the ftranger in the title which he would otherwife have to the 
complete legacy. It is not fo where a legacy is left between one per- 
fon living and another dead, for here the whole goes to the living 
legatee, lince as a dead perlbn is incapable of fucceeduig to a bequeft. 
there is no obftrudion in this inftance. 

If a per foil make a will jointly in &vour of.his murderer and a 
ftranger, in that cafe the murderer is not entitled to any thing, and 
the ftranger receives only a moiety of the legacy, for the reafon af- 
figned in the foregoing caCe, to wit, that the murderer (like an heir) 
poffefles the capacity of being a legatee, and therefore obftrudts the 
ftranget*s title to the whole, as there ftated. It is otherwife where a 
perfon, on his deathbed, makes a declaration of any fpecific thing or 
fum due by him to one of his heirs and a ftranger jointly ; for there 
the declaration is invalid as Well with refpedt to the ftranger as the 
heir. The reafon of this diftin^lion is, that a will or bequeft is an 
indication of endowment and as, by it, a joint concern is cftatdiftied 
between the t^i^jjitegatees, the bequeft is therefore valid with rcfpe«ft 
to him, of the two, who is not tinder a legal incapacity, namely, the 
ftranger ;~wbcreas a declaration or acknowledgment is an annuncia- 
tion of the right of, the patties in whofe favour it is made, 'referred to 
a part time, under tihe defeription of joint concern, a thing which 
cannot be eftablifoed'; for the eftablilhment of it with refpoft to the 
ftranger only, independant of the defeription of joint concern, is con- 
trary to the tinor of the dying perfon’s declaration ; and the cftablilh- 
ment of it (bn the other hand) in the manner of joint concern, occa- 
ftons the eftabliftiment of a declaration in favour of aii heir, upon a 
deathbed, which is unlawful. 

If a perfon bequeath three garments of different prices, leaving 
the belt to Zeyiy. the next in value to Omar, and -the worft to Bicker, 
and one of thefe garments be afterwards loft, without its being known 
which of them it was, and the heirs of the tfeftator declare, to each 
4 legatee 
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legatee in particular, that “ his (hare is loft,” the bequeft is null in 
MOf as it is in this caie uncertain who are the legatees, and I'uch un- 
certainty occafious an annulment of the will, fince the Kaacc cannot 
pals a decree concerning a thing unknown. If, on the contrary, the 
heirs make over the two remaining garments to the legatees, the 
bpqueft is not null, but ftill continues in force, and thofe two gar- 
ments are divided among them, by two thirds of the belt being given 
to Zeyd, two thirds of the worft to Bicker ^ and the remaining third of 
each to Omar. 

If Zeyd bequeath to Omar a fpecific apartment of a houfe held in 
partnerlhip between him and Bicker^ it is requifite that a partition be 
made of the houfe; and then, if the apartment fo bequeathed Ihould 
fall within the lharc of Zeyd^ it muft be given to Omar as his legacy, 
according to the two Elderfi whereas, according to Mohammed., he is 
entitled only to one half of it. If, on the other hand, the apartment fo 
bequeathed Ihould not fall within the lhare of Zeyd, then, according 
to the two Elders, a number of cubits equal to the fizgof the bequeath- 
ed apartment muft be given to Omar from the lhare of Zeyd, where- 
as, according to Mohammed, he is entitled only to half that number. 
The argument of Mohammed is that in this cafe the teftator has be- 
queathed partly his own property, and partly the property of another, 
inafmuch as the houfe was lhared equally between him and Bicker in 
all its parts. The hequeft, therefore, takes eftctft with rcfpcfl; to the 
former, but remains fufpended with rcfpe£l to the latter ; and if, 
upon the partition, (which is a fpecies of exchange) the apartment fall 
within the lhare of Zeyd, ftill that part of the bequcll which had re- 
mained fufpended does not take effedt, any more than where a pcrfoii 
bequeaths to another fome article which does not belong to him, and 
afterwards purchafes that article. Where, moreover, upon a parti- 
tion of the houfe, the apartment in queftion falls to the lharc of the 
teftator, his bequeft takes elFeft with rcfpe£t to the a(S):ual legacy, 

VoL.IV. Sff namely. 
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namely, an half of the apartment ; whereas if, on the cohtrary, it 
fall to the lot of Bkker^ Amroo (the lega^) is to receive from the 
(hare of Zeyd^ a number of yards equivalent to half the apartment j 
becaufc, upon the aftual legacy filing the bequeft muft be executed 
by means of the confideratbn received in exchange fork ; in the fame 
manner as where a perfon bequeaths a Have who is afterwards killed i 
ill which ca& the legacy muft be executed from the compenlation i4- 
ceived for hit blood: (contcary to where the Ihve is /M', for in this 
cafe the bequeft has no connexion with the price received^ but is com-' 
pletely annulled by the fale ; whereas a bequeft is not annulled by a 
partition, as that is alfo a fpedes of feparcuicn of propefty.)'~-The ar- 
gument of the two tddart is, that the teftator has certainly meant to 
bequeath an article in which his property may be firmly and folidly 
eftabliihed by means of partition; for his apparent oljeA is to«be- 
queath an article which in every relpeft may be produftive of ufe; and 
that can be accompliflled only by partitiom^ as the ufe of a thing of 
which the property is (hared in common with another is defeftive.— » 
Where, therefbre, the apartment bequeathed, upon a partition being 
made, falls to the lhare of Ztyd^ and his property in it is firmly efta- 
blilhed m Mo, his bequeft of it takes coniplete cfiTefti With refpeffc 
to what is urged by Mohammed, that ** partition is a fort of exebatege^' 
it may be replied that the quality of exchange, in partition, is merely 
lecondary, the original delign of partition being, that each may enjoy 
the complete. ufe of his own (hare, (whence it is that the parties 
may lie compelled to a partition of it ;) according to which original 
defign the apartment may be laid to have been in the poflefiion of 
7,eyd from the beginning. Where, on the other hand, it falls to 
the lhare of Bicker, in that cafe the bequeft of Zeyd takes effeffe 
from the lhare allotted to him, to the quantity of cubits of the whole 
apartment ; becaul'e that quantity is the confideration for the apart- 
ment, as has been already ftated ; — or, becaufe the bequeft muft be 
thus conftrued, that the teftator, by the apartment, merely meant 
a lum of meafurement equivalent thereto, in order that ■ his defign 

may 
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may be anfwered as for as tht nature of the cafe admits or clfc, be- 
caute the teftator may have, meant that the apartment (hould go to 
OmoTf provided it fell to his (hare upon a partition, or otherwife a 
fum of meafurement eq,uivalent to it this cafe being analogous to 
that of a man ful^nding the freedom of a child born of his female Have, 
and the divorce of his wife, upon the circumftance of his female Have 
bearing the child, (by laying, ** upon my female (lave being deliver- 
“ ed of her hrft-born child, fuch child is free and my wife divorced;”) 
which is coullrued to. mean agy child, to produce the divorce, and a 
/wisg child to produce the emancipation.—! It is to be obferved that 
where the apartment does not fall to the lharc of if the extent 
of the whole houfe be one hundred cubits, and that of the apartment 
ten, Mohammed in that cafe is of opinion that 'the fliare of Zeyd 'v& to be 
divided into ten parts, of which nine mull be given to the heirs, and 
one to Omar whereas the two Elders hold that the lharc of Zeyd is 
to be divided into five parts, of which Qne mull be given to Omar^ 
and- four to the teftator’s heirs. (Withrdpeft to what is mentioned 
in the Heddya, that [accord'ing to the two Elders] “ the lhareof the 
“ tellator is divided into eleven parts, of which two are given to Omar 
** and nine to the heirs,” it is a millake, for this mode of divifion 
ojbtains only in cafes of declaration or acknowledgment.') It is here pro- 
per to remark that if an ackno/wledgment be made under the fame cir- 
cumftances as are here Hated, as if Zeyd Ihould declare an apartment of 

* An objedion and reply are here flatedi which the tranflator prefers inferting in a 
mti in order to avoid an interruption of the context. 

Objection.— I f fuch be the teftator’s meaning, why is the particular apartment given 
to Omar when it falls to the ftiarc of Zeyd?'* 

Reply.— T he apartment in queftlon is made the legacy, where it falls to the {h;irc 
of Zeyd^ for this reafon, that in thus fettling the matter a regard is paid to i!:e two chiet 
“ diftinguifhing circuniftances of the cafe, namely, the quantity or fum [of the thing In*- 
“ queathed,] and the inveftiture [of the legatee] with the actual apartment : —an J i*, 
where the apartment falls to the lot of Bicker^ it is impofliMe to pay attention to hiti 
circuniftances, it accordingly in that cafe fufhees to pay attention to the In ft.'* 
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the extent of ten cubits, in a houfe of one hundred cubits, which he 
poflcflcd in common with another, to be the property of 0»wr, fome 
lay that in this cafe allb a difference of opinion obtains between the two 
Elders and Mohammed', whilft others maintain that there is no diHerence 
of dodtrinc in this point, Mohamtned allb holding (in common with the 
two Elders) that in cafe the faid apartment fall to the lhare of Zeyd, 
it goes complete to the acknowledgee [the perfon in whole favour the 
acknowledgment is made^] or otherwile, that the lhare of the acknow- 
ledger is divided into eleven parts, of which two are given to the ac- 
know led gee and nine to the acknowledger. The reafon of this laft adjuft- 
ment is that the acknowledger here makes his acknowledgment to this 
purpofe; “ the houfe which, exclufive of that apartment, meafures 
“ ninety cubits, is the jdint property of me and my partner, — of which 
“ forty-five appertain to me and the acknowledgee claims ten cubits 
from the fifty which fall to the lhare of the acknowledger. The fifty 
cubits therefore, which conlUtute a moiety of the houle, are divided 
between the acknowledger and acknowledgee in this way, that the 
acknowledgee takes in the proportion of ten cubits, and the acknow- 
ledger in the proportion of forty-five, and accordingly that moiety of the 
houfe is difpofed of in eleven lhares. It is otherwife with refpedl to a 
bequeft, as before ftated ; for there this mode of divifion cannot obtain, 
as the teftator, in making his bequeft, cannot be fuppoled to have faid 
“ this houfe, except fuch an apartment, is in common between me 
“ and my partner,” lince if he were to fpeak thus his bequeft would be 
null, as the bequeft of another’s property is not approved. Moham-’ 
med further remarks that the diffei'ence between a bequeft and an ac- 
knowledgment is this, that an acknowledgment affe<fting the property 
of another is approved, (infomuch that if a perfon were to declare 
that “ fuch a thing, held by Zeyd, is the property of Amroo^' and 
this perfon lliould at any time thereafter become proprietor of that 
thing, he is dirc<fted to deliver it up to Amroo,) whereas a bequeft of 
the property of another is utterly null and void, inlbmuch that if a 
perfon bequeath any thing belonging to another, and afterwards be- 
come 
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come proprietor of that thing, and die, ftill the bcqucft is of no 

cfte<a* 

If a perfon bequeath a thoufand dirms that belong to another, the 
execution of the bequcft refts entirelyon the confent of the proprietor, 
and it is optional in him to confirm it, or not, as he pleafes. If he, 
therefore, after the death of the teftator, give his confent, the bequefl 
is valid, and the money paid to the legatee accgrdingly. This confent, 
however, is purely voluntary and gratuitous ; whence if, after having 
fignified it, the perfon refufe to pay the money, it is lawful. 

If two fons make a partition of their father’s eftate, and one of An heir, after 
them then declare that “ his fether had bequeathed a third of his pro- fiu-ciue.ac- 
perty to Zfvr/,” he [the declarer] muft in that cafejnake over a third 


The valldliy 
of a bfiiurit 
of monc*y be- 
lon«;liig to an- 
other rclU 
upon the pro- 
prietor’s con- 
ient. 


♦ There being here a confiderable deviation from the original text, and alfo Tome con- 
fufioniii the fubjedt, (owing to the quantity of extraneous matter introduced by the Pef/im 
commentators,) the tranflator thinks it his duty to give the whole paflage literally, from % 
to *, as ftated in the Jrabic copy.— “ Where the apartment falls to the other partner, 
“ not the teftator, the houfe meafuring one hundred cubits, and the apartment icn cubits 
“ the teftator’s (hare is divided into ten lots, nine for the heirs, and one for the legatee.— 
“ This is according to Mohammed \ for he fuppofes the legate©.to multiply a moiety of the 
« apartment by five, (the number of cubits it mcafures,) and the heirs the half of the le- 
mainder of the houfe by forty-ilve i and thus the whole will compofc five lots [of ten 
« cubits,] which makes ten [lots of five cubits.]— But according to the two [EULr,] it is 
“ divided into eleven lots; becaufc they fuppofe the legatee to multiply by ten, and the 
“ heirs by forty-live ; and thus the. whole compofes eleven lots, two for the legatee, and 
« nine for the heirs.— If declaration [acknowledgment] be put in the place of bequefl, it is 
« faid there is a dilFerence of opinion but it is alfo faid that there is no difFcrcnce on the 
« part the only difference, according to him, being that an acknowledg- 

« ment afFeaing the property of another is valid,— infomuch that he who makes an acknow- 
** lodgment concerning property poireflcd by another in favour of a diftcreiu perfon, and 
** afterwards obtains poflcllioii of the fame, muft be dire^edto give it up to the acknow- 
ledgee whereas a bequeft aftcifting the property of another is null ; infomuch that if 
« the teftator (hould by any means afterwards become poirdled of that property, and then 
die, ftill his bcqucft docs not pafs,” [is of no effect.] 
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of his portion to Zeyd. This proceeds upon a ^vourable conlh’udlioQ. 
Mohammed, on the contrary, maintains that the declarer is to make 
over an half of his portion to Zeyd ; (and fuch is what analogy would 
fuggell; ;) becaufe when this Ton made the declaration that Ziyd was 
entitled to a third, he then in fa£t declared Zeyd to be entitled to as 
much as himfelf, whence it is requihte that he make over a moiety of 
his portion to him, in order that both may be placed on an equality. 
The reafon, however, for a more favourable conftru^on in this parti- 
cular is, that the Ton has here made a declaration, in favour of Zeyd, 
of one third, affe^ing the whole eftate indefinitely ; and as the whole 
efiate has gone in two portions, each falling to each fon refpedively, 
it follows that the fon has made his declaration in favour of Z^d with 
relped only to a /h/rd of his own portion. 

If a perfon bequeath a particular female flave to Zeyd, and after 
his death the faid flave bring forth a child, the legatee is in that cafe 
entitled to both the mother and child, provided, however, that their 
added value do not exceed a third of the eftate, for then Zeyd is to re- 
ceive the female flave, as far as a third of thp eftate, and if her value 
1% (hort of the third, the refidue tnuft be made up to him from the 
value of the child. This is according to Haneefa. The two difciplcs, 
on the contrary, maintain that in this cafe the legatee is to receive to 
the amount of a third of the property from both the mother and child, 
in proportion to their refpeAtve values. Thus if the value of the mother 
be three hundred dims, that of the child the fame, and the other effe^s 
amount to fix hundred dirms, the whole forms an eftate of one thoufand 
two hundred dirtns, of which a third is four hundred. Now Haneefa 
holds that in this cafe the female flave muftbe made over to the legatee 
in payment of three hundred dims, and he alfo receives one hundred de- 
duced from the value of the child ; — whereas the two difciples main- 
tain that he is entitled to a deduction of two thirds from the value of 
each. The argument of the two difciples is, that the child is vir- 
tjjally included in the bequeft, from its being (as it were) a dependant 
8 on 
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on the origmai fobjeA of it, and that therefore the beqneft muft be exe- 
cuted proportionally from both, without preference or diHinftion. — 
The argument of Haneefa is, that the mother is .the original fubje£t of 
the bequeft, and the child only a dependant ; and the dependant can- 
not obfttud the original. If, moreover, the bequeft were executed 
equally from both, it induces this cOnfequence, that a part of the le- 
gacy is fplit off from the original fubjed, which is unlawful. All 
that is here advanced proceeds.on a fuppolition of the birth of the child 
happening prior to the partition, and the acceptance of the legatee ; 
for if it fhould take place afterwards, the child incontcftibly belongs to 
him, as being the offspring of his property ; for his right in the (lave 
was fully and completely eftabliflied by the partition. 


SECTION. 

Of the Period of making JVills^ 


It is to be obferved, as a general rule, that where a perfon per- Gratuitous 
fon performs, with his property, any gratuitous deed, of immediate ofim- 

ri • rt • 1 mediate ope- 

operation, (that is, not rcftricted to his death,) if he be in health at ration, iftx- 
the time, fuch deed is valid to the extent of all his property, — or, if Tdc^hb^d? 
he be lick *, it takes effe£t to the extent of one third of his property : 

/-lit -ti* *^*^*thc extent of 

and where d perfon performs fuch deed, with his property, reltrifted one third of 

* Arab. This term fas has been already obferved) literally means Tick. In 

the language of the law, however, it is always ufed to fignify a dying perfon, — that is, 
ftek cf a mortal illnefs*^* and in that fenfe it is invariably to be underiiood throughout 
this book. , 
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to the circumftaucc of his deceafe, it takes effeft to the extent of a 
third of his property, whether, at the time, he be fick or in health. 
It, on the contrary, a pertbn make an acknowledgment of debt, fuch 
acknowledgment is of eftea to the whole extent of his property, not- 
withflanding it be made during ficknefs, as this is not a gratuitous 
deed. Still, however, a declaration of this nature, made in health, 
precedes a declaration of the fame nature made in ficknefs. It is alfo 
to be remarked, that a iicknefs of which a perfon afterwards recovers 
is confidcred, in law, as health *. 

If a fick perfon naake an acknowledgment of debt in favour of a 
ftrange woman, or make a bequefi in her favour, or bellow a gift 
upon her, and afterwards marry her, and then die, the acknowledg- 
ment is valid ; but the bequefi; or gift is void ; for the nullity of an 
acknowledgment in favourof an heir depends on the perfon having been 
an heir at the time of making it, whereas the nullity of a bequefi: in 
favour of an heir depends on the legatee being fo at the time of the 
teftator’s death, as has been already explained ; and as the woman was 
not an heir at the time of the acknowledgment, but had become fo [by 
marriage] at the time of the tellator'a death, the acknowledgment is 
therefore valid, but the bequefi is void ; and fo likewife the gift, it being 
fubjc£t to the fiime rule as the bequefi. 

If a fick perfon make an acknowledgment of debt due by him to 
his fon, or make a bequefi in his favour, or bellow a gift upon him, 
at a time when the fon was a Chrifiian, and he [the fon] afterwards, 
previous to his father’s death, become a Mujfulmdn, all thofe deeds 
of acknowledgment, gift, or bequefi, arc void : the bequefi and the 
gift, becaufe of the Ion being an heir at the death of his father, as 
above explained; and the acknowledgment, becaufe, although the 

* This paflage has no phee in the Arabic copy. It has been introduced in the Per- 
fian vtrfion ab a premifs ncccffary to the completely underftanding of what follows'. 

foil. 
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fbn, on account of the bar, (namely difference of religion,) was not 
an heir at the time of making it, ftill the caufe of inheritance (name- 
ly confanguinity) did then cxift, which throws an imputation on 
the father, as it ingenders afufpicion that he may have made a falfe 
declaration, in order to fecurc the defeent of part of his fortune to his 
fbn. It is different in the cafe of marriage, as above Hated ; for there 
the caufe of inheritance, (namely, marriage,) occurred pofterior to the 
acknowledgment, and had no exiffence previous thereto ; for fuppof- 
ing the marriage to have exifted at the period of making the acknow- 
ledgment, and that the wife, being then a chriffian, (hould after- 
wards, before the hulband’s death, become a Mujfulmatiy in that cafe it 
[the acknowledgment] would not be valid. 

If a fick perfon make an acknowledgment of debt due by him to 
his Ion, who is an ablblute flave or Mokatib^ — or beftow a gift upon 
him, or make a bequeft in his favour, and the fon fliould afterwards, 
before the death of his father, obtain his liberty, in that cafe none of 
thefc deeds are valid, becaufe of the reafbns explained in the preced- 
ing example. It is related, in the Mabfoot^ under the head of 
inow/edgmentSj that “ the acknowledgment of a fick perfon in favour 
“ of his foil who is a flave is valid, provided the flave be not in debt ; 
for in that cafe the acknowledgment is, in effeft, in favour of the 
mafter, who is a ftranger ; and an acknowledgment in favour of a 
** ftranger is valid ; — whereas, if the flave were involved in debt, 
“ his father*s acknowledgment in his favour would not be valid, as 
“ in fuch cafe it could not be conftrued to be in favour of the mafter, 
“ fince an indebted flave is the proprietor of his own acquifitions.” — 
The bequeji is, however, invalid, bccaufe to eftablifh it regard muft 
be paid to the time of the teftator’s death, and the fon is at that 
time an heir, as being then free. With refpcdl, indeed, to thc^^^, it is 
faid to be valid provided the flave be not indebted; becaufe a gift is 

• Probably meaning “ in the Alobfoot," 

VoL. IV. T t t an 
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an immediate transfer and inveftiture ; and as the fon is at that period 
a flave, the gift is in effi £t in favour of his matter : but if he be involve 
ed in debt the gift is invalid, as in that cafe he is mafter of his own 
acquifitions, and a gift is conlidered as fuch. According to the more 
commonly received authorities, however, the gift is void on either 
fuppofition ; for as a gift during a mortal illnefs is equivalent to a be- 
queft, it is therefore invalid, in the fame manner as a bequeft would 
be which was made ia favour of the fame perfon. 

Paralytic, gouty, or confumptive perfons, where their diforder 
has continued for a length of time, and they are in no immediate dan- 
ger of death, do not fall under the defeription of fick [Mareezy"] 
whence deeds of gift, executed by fuch, take effed to the extent of 
their whole property ; becaufe, when a long time has elapfed, the pa- 
tient has become familiarized to his difeafe, which is not then ac- 
counted z&ftcknefs, (The length of time requifite, by its lapfe, to do 
away the idea o( ficknefs in thofe cafes is determined at one year; and 
if after that time the invalid (hould become bedridden, he is thenac- 
coqntcd as one.recently fick.) If, therefore, any of tlie fick perfons 
thus deferibed make a gift in the beginning of their illnefs, or after 
they arc bedridden, fuch gift takes efi[e£t from the third of their pro- 
perty, becaufe at fuch a time there is apprehcnfion of death, (whence 
medicine is then adminiftered to them,) and therefore the diforder is 
then confidered .as a deathbed illnefs. 
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CHAP. III. 

Of Emancipation upon a Deathbed ; and of Wills rela- 
tive to Emancipation. 


Ik a perfon, on his deathbed, emancipate a flave, or give a portion Emancipi-^^ 
of his property to another, or make a Mahabat *, in purchafe or falc, la" o*f !i;X. 
by buying an article at an over-value, or felling it at an mder-value, 

or concerning the dower, hire, or fo forth', —or become fecurity takeeffttuo 

° n the extent of 

for another, all tbefe deeds are confidercd m the light of a bequelt 9 a third of the 
and take effc<ft to the extent of a third of his eftate. r™p«'y- 


If a fick [dying] perfon make a [of any kind f,] and 

then emancipate his flave, and [after his death] the third of his pro- an tmancipa- 
perty fuffice not for both, in that cafe Haneefa is of opinion that the ^“"..^pVrron. 
Mohabbt has the preference in other words, if, after executing the 
lAohabat, any part of the third remsun, the flave is, without recom- 
pence, free in that proportion, and muft perform emancipatory labour 
for the remainder of his value,— or for his full value, if nothwg rc- 


* Mahabat literally fignifies Thus, a purchafer or feller who gives more, 

or takes lefs, for an article than its real value, carnival at the lofs. — This term, therefore, 
is not confined to fale, but extends to every aft in. which the perfon connives at his own 
lofs, fuch as (in the cafe of dower) paying the wife more than the is entitled to, or (in a 
eafe of hire) paying the hireling more than he had agreed for.— 'I'he tranflator preferves 

the original term, as it is purely tfcWra/.— The /fwWr text expi efles this pafiage with 

great brevity: « Whofo frees his flave in fickncfs, or fells, or connives, or gives, it is law- 
fuJ, and recognized to the extent of a third of his property.” 
t That is, “ exacuta any cantraSl, ar ptrform any ait, by which hefnjtains a wilful lof>. ’ 

T t t 2 
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main.—If, on the contrary, the perfon firft emancipate the flave, and 
then make the MoM^, the flave, and the perfon in whofe favour 
the Mohabat is made, are upon a perfect equality, and each takes 
from the third of the eftate in proportion to his right ; — as, for in- 
flance, the flave is emancipated from the third of the eflate in the 
proportion of his value, and performs emancipatory labour for the re- 
mainder, — and the perfon in whofe favour the Mohabit is made takes 
in the proportion of his Mobab^t, and makes good the remainder. — 
The two difciples maintain that the emancipation has the preference 
in both cafes, for it is the flronger, inafmuch as it does not admit of 
retractation. Hane^a, on the contcary, maintains that Mo&abbt is 
the flronger, as being interwoven in a compaCk of exchange : con- 
trary to emancipation, for in that there is noexchange. lf,therefore, the 
Mobabbt be firft made, it fets afide the emancipation, becaufe of the 
comparative weaknefs thereof; — whereas, if the emancipation be 
firft made, it obftruCts the Mobabbtt becaufe of its priority; but ftil! 
does not fet it afide, as emancipation is incapable of fetting afide a 
Mohabat ; — whence, in this infbnce, both are placed upon a footing. 
According, therefore, to this difference of opinion, if a perfon be 
poflefled of two flaves, one valued at two hundred iirw, and the 
other at one hundred, and firft: fell the former by a Mohabat fale, for 
one hundred eRrms^ and afterwards emancipate the latter, and die, 
leaving no other property, in that cafe, according to Haneefa^ the 
Mohabbt is executed in full, and the other flave is required to perform 
emancipatory labour to the full amount of his value ; — whereas if, on 
the contrary, the emancipation precede the Mobabbty then a third of 
the value of both flaves, amounting to one hundred £rm^ is divided 
equally between both parties, (that is, betw^ the emancipated flave 
and the perfon in whofe favour the MohSbt was made ;) and accord- 
ingly, a moiety of the flave is emancipated without any confideration, 
and he is to perform emancipatory labour for fifty Itrms more, being 
the remaining half of his value;— and fifty dirmt are deduced, in 

the 
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the manner of a Mebabitt from the flavc fold by Mobabat, and his 
price is then one hundred and fifty dirms, for which the purchafcr is 
accountable : — but the two difciples maintain that the flave is com- 
pletely free in both inftances. In the fame manner, if a perfon, upon 
his deathbed, firll fell a flave by Mobabhty then emancipate a fecond, 
and afterwards fell a third by Mohabdt^ and have no other property 
befides thefe three flaves, in that cafe, according to Haneefa^ the half 
of the third of the property mu ft be allowed to the perfon in vvhofc 
favour the firft Mohabdt was made, and the remaining half of the third 
is equally divided between the emancipated flave and the one in whofe 
favour the laft Mohabdt was made ; — whereas, hajl he firft emanci- 
pated one, then fold the fecond by Mobabht^ and afterwards emanci- 
pated the third, in that cafe one third of the eftate would be divided 
into two equal fharcs, of which one would be given to the perfon in 
whofe favour the Mobabk fale was made, and the other equally divided 
between the two emancipated flaves ; — but the two difciples maintain 
that in both cafes the emancipation is to be preferred. 

It is to be obferved, as a ftanding rule*, that where a perfon be- MiAahit or 
queaths feveral legacies, and the third of his property fufficcs for the tion precede, 
payment of the whole, they are all carried into execution without a 
preference being given to either. But if, befides thefe legacies, he be- 
fhould in his laft illnefs emancipate a flave, or direft the emancipation ’“* *' 
to take place after his death, or fell fomething by Mobabk^—m that 
cafe both kinds of emancipation, as well as the Mohabdt, are prefer- 
ed to the legacies, and muft therefore be firft executed from the third 
of the eftate, and the remainder (if there be any) is then divided equally 
among the legatees. 

• Anb./^i literaUy, arwf) meaning (in this place) a principle or ground of decifion 

in all parallel cafes- 
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The appro- If a porfoti, on h IS deathbed, fet afideoue hundred dirms^ and will 
fump Uy be* death the faid'fum be applied to the emancipation of 

qiicft.iothe (t ^ flavc,” and one dirm of the number happen to be loft, in that 
pf a flave is cafe llivicefa maintains that the will is annulled, and that the remain- 
thc**fubnf-^ ing ninety- nine dinns c^nwot be applied to the purpoie of emancipating 
follurVof an^ a fl.ivc. If, ou the contrary, the perfon will that “ the faid fum be 
paitofitj “ appropriated to defray the expence of a pilgrimage io Mecca** in 
appropHa* Cafe the lofs or deftruiftion of one dirm does not invalidate the will, 
remaining ninety-nine J/Vw/ are applied to the purpofe preferib- 
torm inreora cd by the tcftator, by deputing a pcrlbn from fuch a diftance as may 
piigninagc. jg reach Mecca by means of the faid fum. (If alfo, in this 

laft cafe, part of the fum have been loft or deftroyed, and there remain 
a part after the return, of the pilgrim, it muft be reftored to the heirs.) 
The two difciples maintain that the will is valid in the former inftance 
likewife, and the ninety-nine dirms applied to the emancipation of a 
flave, -in the fame manner as (in the other inftance) to the perform- 
ance of the pilgrimage. The argument of Haneefa is that, in the 
former inftance, the will dircfls the emancipation of a flave valued 
at one hundred dirms \ and therefore, if it were executed with ninety- 
nine dirms, it would take effeft in favour of a perfon different from 
the intended legatee, which is not lawful. It is otberwife with a be- 
queft concerning pilgrimage, as pilgrimage is purely a religious duty, 
and religious duties appertain cxclufively to God ; and as God therefore 
is the legatee in this inftance, a diminution of the fum does not induce 
an execution of the will in favonr of any other then the legatee, fince 
a pilgrimage for ninety- nine £rms is performed on behalf of God, as 
much as a pilgrimage for one hundred dirms. Some have obferved 
that this difierence of opinion between Haneefa and the two difciples 
is founded on the different fentiments they entertain with refpeft to 
the emancipation of a flave; the two difciples holding it to be a reli- 
gious a(fl;, in the fame manner as the performance of a pilgrimage; 
and Haneefa confidering it as an a£t in favour of the flave alone^ 

5 (The 
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(The compiler of • the HeJdya remarks that this laft opinion is ap- 
proved.) 

If a pcrfbn during his laft illnefs emancipate a (lave valued at one 
hundred dirms, and die, leaving two Ions and one hundred dirms, and 
the emancipated (lave and his heirs give their confent to the emanci- 
pation, the flave is not required to perform any emancipatory fcrvice 
whatever, but is free without fo doing ; for although the manumiihun 
was equivalent to a bequeft in the proportion beyond a third of the 
emancipator’s property, yet it is valid on the heirs aflenting to it. 

If a perfon will that his heirs emancipate his flave at his de- 
“ ceafe,” and the flave, after the death of the teftator, comn.it an of- 
fence, and the heirs furrender him, as a compenfation, to the aveng- 
er of offence, the will is void ; becaufe the furrender of him in com- 
penfation for the offence is approved ; for as the right of the teftator 
muft yield to that of the avenger of offence, the right of the legatee 
muft confequently yield to it likewife, fince a legatee obtains his right 
in the legacy from the teftator ; and as, upon the flave being furren- 
dcred in compenfatiott for the offence, he pafles out of the property 
of the teftator, the will is void of courfe. If, on the contrary, the 
heirs prefer paying a redemptionary atonement, the will remains valid, 
and docs not become void ; (but in this cafe the redemptionary atone- 
ment falls entirely upon their property, as they have themfclves un- 
dertaken the payment of it ;) and as the flave, by the payment of 
the' redemption, is purified from the offence, the cafe is therefore 
the fame as if he had not offended at all, and the will takes effcift of 
courfe. 

If a perfon bequeath to another “ a third of his property,” and 
leave, among his other effeds, a flave, and the legatee and heirs 
agree that the teftator had emancipated the Have, but differ with re- 
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fpedt to the //fw of fuch emancipation, (the legatee alTerting that it 
was during his health, and the heirs, on the other hand, maintaining 
that it was during his (icknefs,) in that cafe the word of the heirs 
mud be credited, and the legatee is entitled only to what remains after 
the value of theflaveis dedu£led from the third of the teftator’s whole 
property*; bccaufe the legatee here pleads his title to a third of what 
remains after the emancipation of the flave, lince manumidion granted 
during health does not (land as a bequed, (whence it is that it takes 
cfTctd from the w/foU of the property,) and the heirs redd his plea, 
aderting that the tedator had emancipated the flave during ficknefs ; 
and as manumiflion during (icknefs is a fpecies of bequed, and takes 
place of a bequed of a third of the property, the heirs are therefore 
negators ; and as the aflertion of a negator [the defendant,] upon oath, 
mud be credited, the legatee is therefore entitled to nothing whatever ; 
— unlels there (hould remain (bme excefs in the third of the property 
over and above the value of the flave, in which cafe the legatee is en- 
titled to fuch excefs ; or, unlefs the legatee confirm bis aflertion by 
evidences, in which cafe he is entitled to a third of what remains of 
the whole edate after the emancipation of the flave. 

# I 

♦ • 

If a perfon die, leaving no other property except one flave, and 
the flave fay to the heirs *^your father, whild he was in health, 
“ emancipated me,” and another perfon fay to them “ your father 
“ was indebted to me one hundred dirmst* and the heirs credit both 
thelc aflertions, (as, for indance, by replying to them together^ “ you 
“ both fpcak truly,”) the flave is, in that cafe, required to perform 
emancipatory labour to the full extent of his value, according to 
Haneefa. The two difciples, on the contrary, maintain that the ^ve 
is emancipated without performing any fervice whatever, becaufe the 

* Literally, “ it tniUUi tt nothing whattvtr.** The tranllator renders thepaf&ge in a 
miifitd fenfe, becaufe of the referration afterwards ftated. 

proof 
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proof of the debt atid of the emancipation during health are eftabliflicd, 
jointly, as the heirs have acknowledged both at the fame time, and 
the emancipation of a flave during health does not induce the neccfllty 
of labour notwithftanding the emancipator ihould be involved in debt. 
The argument of Haneefa is, that the acknowledgment of the debt on 
the part of the heirs is ftrongcr than that of the emancipation ; bc- 
caufe the former is valid at whatever period it may have been con* 
traded, and is difchargable from the whole eftate ; whereas the latter, 
if performed during ficknefs, is limited to a third of the eftate ; and 
fuch being the cafe, it would follow that the emancipation is utterly 
annulled. As, however, emancipation, after having been made, 
does not admit of being abfolutely annulled, it is therefore virtually an* 
nulled, in this inftance, by the impofition of emancipatory labour. — 
The fame difference of opinion fubfifts in the cafe where a pcrfoii, 
dying, leaves one thoufand dirms^ and one perfon aflerts that the dc* 
ccafed owed him one thoufand dirtns^ and another, that he had dc- 
pofitcd one thoufand dinns in truft with the deceafed, and the heirs 
confirm both affertions at one and the fame time ; for in fuch cafe the 
two difciples arc of opinion that both claims are upon an equal footing, 
and that the one thoufand dirms are therefore to be divided equally 
between the parties ; whereas Haneefa maintains that the claim of the 
depofitor is the ftrongeft, as his right jclates to the identical dirms 
whilft the creditor has only a general claim on the perfon. 


VoL. IV. 
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SECTION. 

Of Bequefs for pious Purpofes*. 


In the exe* 
cution of be* 
qucHs to 
Jundry pious 
purpofes, the 
ordained du- 
ties precede 
voluntary i 


unlefs all the 
purposes 
mentioned be 
of equal im* 
porunce, in 
which 

the arrange- 
ment of the 
tcllator muft 
be followed. 


If a perfbn make feveral bequefts, for the performarxee of fundry 
religious duties, fuch as pilgrimage^ prayers^ and lb forth, it is re- 
quifite to execute firft fuch a$ areabfolutely incumbent and ordainedf ; 
and this, whether the teftator have mentioned *them firft or not ; for 
the difeharge of the ordained duties is of more importance than that of 
afts which arc merely voluntary; and the law therefore fuppofes that 
the objedt of the teftator was to begin with the performance of them. 
But if the feveral duties, the objedls of the will, be all of the fame 
importance, and of fimilar force, and the third of the eftate fuffice 
not for the difeharge of the whole, they muft in that cafe be exe- 
cuted agreeably to the order in which they have been fpecified by the 
teftator, as it may be inferred that thofc to which he gave the pre- 
cedence were, in his opinion, the moft urgent. Tahdvee maintains 
that alms are to be executed before pilgrimage. There is alfo one 
report from Ahoo Toofaf to the fame effcdl. Another opinion re- 
ported from him is, that pilgrimage precedes alms; and luch is the 
opinion of Mohammed. The argument in favour of the firft report 
is, that both are in an equally ftrong degree enjoined by God : but 
yet alms, as being connefted with the rights of mankind, muft be 
preferred, the right of the individual preceding the right of God. — 


* Literally, ofbequfjls to the rights a/God.** 

t Arab. Far% : a term applied to any thing enjoined as an indifpenfablc duty, and more 
particularly to the five primary duties i purification^ alms^ and pilgrimage. 

S The 
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The argument in fupport of the fccond report is, that the perform- 
ance of pilgrimage, befides the expenditure of money, requires allb 
an exertion of the body ; and as this is not the cafe with alms, pil- 
grimage has therefore precedence. Either of thofe, however, is pre- 
ferable t>o expiation, becaufe they have been in a greater number of 
inftances, and in a ftrongcr degree enjoined by God. — Again : expia- 
tions for murder, for Zibdr, and for a broken vow, are preferable to 
Sadka-fttir^ [charity given on theday of breakingfaft,] becaufe thefe 
expiations have been enjoined in the Koran, whereas the latter hat. 
not. Sadka-Jittir, on the other hand, is preferable to facriHce, be- 
caufe it is an incumbent duty in the opinion of all our doftors, whereas 
a difference of opinion fubfifts with refpeft to the abfolute obligation of 
facrihee. 

In the execution of all pious wills, where the objcAs of them arc g, 
not incumbent duties, (luch as the ereftion of a mofque, of a re- 
ceptacle for travellers, or of a bridge,) it is requifite to follow the 
arrangement of the teftator, fince it may be inferred that he confidcred • •voiamaiy 
thofe firft mentioned as the moft urgent. Lawyers, moreover, have 
remarked that if a perfon make fcveral bequefts, fomc for the per- 
formance of religious duties immediately enjoined by God, and others 
for benevolent purpofes amongft mankind, in that cafe a third of his 
property muft be fet afide for the execution of them ; and whatever 
may be the fhare appropriated for the performance of the duties be- 
longing to God, it muft be applied agreeably to the order of arrange- 
ment, as already explained.— It is to be obferved, alfo, that every 
difh^rent duty is to be confidcred in the nature of a diftinft legacy , for, 
the objea of each being the attainment of the goodwill of the Al- 
mighty, every leveral duty has an objeft in itlclf, and each is there- 
fore to be confidcred in the nature of a legacy left to a different 
perfon. 


U u u z 
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Ip a perfon will that “ the pilgrimage incumbent on him be per- 
“ formed on his behalf after his death,” in that cafe the heirs muft de- 
pute a perlbn for this purpofe from the city of thetefiator, and furnifo 
him with fuch conveyances and equipments as arc fuitable to his [the 
teftator’s] rank ; becaufe, being performed on his account, it mull be 
executed in the fame manner as if aftually performed by himfelf. But 
if the property of the teftator be inadequate to the expence offending 
a perfon from his own city, in that cale a perlbn mull be font from 
fome other nearer place, the diHance of which from ^^cccu may be 
proportioned to the amount of the property. 


If a perfon fet out from his own city, with an intention of per- 
forming the pilgrimage to Mecca^ and die on the road, after having 
willed that the pilgrimage be performed [by others] on his behalf, a 
perfon mull be deputed for this purpofe from the city of the tcllator, 
according to Haneefa ; (and fuch alfo is the opinion of Ziffer.') The 
two difciples, on the contrary, maintain that a perfon is to be font 
from the place at which the tcllator had arrived in the profocution of 
his intention and the lame dilforence of opinion obtains where a 
perlbn, having undertaken the pilgrimage on account of another, 
dies in the like manner on the road. The reafoning of the two dif- 
ciplcs is, that the performance bf a part of the journey, with the in- 
tention of having profecuted the remainder, is in itfelf an ad of piety, 
which is entitled to merit with God, and which annuls, in a propor- 
tionate degree, the obligation of the duty. Hence the pilgrimage, is 
to be recommenced from the place in which be died, and which in 
clFe<fl has become (as it were) his city. It is otherwife where a per- 
fon, with a view of tradings fets out on a journey to Mecca^ and dies 
on the way, after having willed that the pilgrimage be performed on 
his behalf ; for in this cafe the part of the journey already performed 
not being an ad of piety, there is an evident ncceffity for feuding a 
perfon from the city of the .—The reafoning of is, 

that 
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that the will muft be conftrued as meaning a commencement from 
the city of the tefiator, in order that the pilgrimage may be completely 
performed in the manner in which it was originally incumbent on 
the teftator. 


CHAP. IV. 

Of Wills in favour of Kinfmen and other Connexions. 

f 

If a perfon make a bequeft in favour of “ his neighbour* ^ this, ac- 
cording to Haneefa^ is a bequeft to the perfon whofe houfc is imme- 
diately adjoining to that of the teftator. The two difciplcs, on the 
contrary, maintain that it comprehends all the inhabitants of the vi- 
cinity, who belong to the fame mo/quCf without any regard to the 
immediate adjun£lion of the houfes fince, according to the common 
acceptation of the word, they all fall equally under the defeription of 
neighbours. The arguments adduced by Haneefa in fupport of his 
opinion upon fhis point are twofold. — First, the pcrlbn whole houle 
adjoins to that of the teftator is in reality the neighbour . — Secondly, 
the modes and deferiptions of neighbourhood are many; and as it would 
be impradlicablc to carry the will into execution with refpc£t to the 
Siohoky it is therefore neceflary to reilria it to him whofe title, from 

* Specifying the legatee by dtferiftion only, without mentioning his name; as thus, 
I bequeath one thoufand dirms te my neighbour.”— In this and the fuccceding ex- 
amples, the efted turns entirely on the terms in which the teftator fignilies his bequeft. 

the 
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the circumrtance of adjunAion, is the mod perfeA and indirputabltf. 
It is to be obf'erved that the learned in the law are of opinion that <> 
every pcrlbii may be included under this delcription of heighbour, 
whether the proprietor of a houl'e or not, or, whether a man or a 
woman, a Mujfulman or a Zimmer the term neighbour being equally 
applicable to all thefe. Haneefa allb holds that an abl'olute (lave, pof- 
Icflcd of a houfe in the neighbourhood, is entitled to the benefit of the 
will. — The two difciples hold a different opinion ; becaufe, in fuch 
cafe, the benefit of the will would ultimately revert to the maflcr of 
the flave, who is not fuppofed to be a neighbour. The argument of 
Haneefa is, that the term neighbour applies indiferiminately to all. 

If a perfon make a bequeft in favour of “ his As'hdr*f all the re- 
lations of his wife within the prohibited degrees (fuch as her father ^ 
brother^ and fo forth) are therein included ; and likewife all the rela- 
tions of his father’s wife [his ftep-mother] and of his foil’s wife [his 
daughter-in-law] within the prohibited degrees, as thefe all fland in 
the relation of At' bar to the teftator. This explanation of As' bar has 
been followed by Moisammed and Aboo Obeydah. It is to be obferved 
that all the kindred of the wife within the prohibited degrees >re in- 
cluded in the bequeft, notwithftanding Ihe were, at the time of the 
death of the teftator, in her edit ftom a reverflble divorce. But if the 
divorce was irreverfiblc, her relations are not to be included, as the 
exiftence of that degree of relation entitled As'hdr depends on the ac- 
tual exigence of the marriage at the time of the teftator’s death ; and 
by an irreverfible divorce marriage is utterly annulled. 

If a man make a bequeft in favour of ** his Kbatnf it is a bequeft 
to the hufbands of his female relations Within the prohibited degrees ; 

* A^har i» the plural of Sthr^ (pronounced, in Arabia^ Dtbr,) whkh is a general term 
for all reliitlons by marriage. 

and 
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and in it are likcwife included all the relations of thefe hufbaiids 
within the prohibited decrees, thefe alfo falling under the defeription 
of Khatn. — (Some commentators remark, that this explanation is 
agreeable to the ancient cuftom ; but that in the prefent times 
comprehends only the hulbands, as above.)— It is alfo to be obferved 
that in this rcfpe£l freemen and flaves, and the near and the diftant 
relations are all upon a footing, becaufe the term KJbatn comprehends 
the whole of thefe. 

n 

If a perfon make a will in favour of his “ relations” \Akrabi *,] and to hu 
it is executed in fevour of the neareftof kin within the prohibited de- 
grecs, and failing of them, in favour of the next in proximity, and lo 
on with refpeft to the reft within the prohibited degrees, in regular 
fucceftion. The will, in this cafe, includes two«or more ; biit the 
father, mother, or children of the teftator are not comprehended in it. 

This is the opinion of Haneefa. According to the two difciples, the 
will includes only fuch as arc defeended from the moft diftant pro- 
genitor of the teftator, profeffing the Mujfulman faith.— (Concerning 
the meaning of “ the moft diftant progenitor frofejjing the faithy" 
there is a difference of opinion; fome maintaining that this applies to 
the remoteft anceftor who aftually embraced the faith, and others 
alleging that it extends to the remoteft anceftor who may have known 
of the exiftence of the faith, although he himfelf may not have ac- 
ceded to it ; as is exemplified in the cafe of Aboo 'Tdliby who, although 
he underftood the Mujfulman faith, never embraced it.) The argu- 
ment of the two difciples is, that the term relations being in general 
applied to all of the fame blood, the will therefore extends to all fuch 
as fall under this defeription, to whatever degree removed. The ar- 
guments of Haneefa are that legacies are a fpecies of inheritance ; and 
as, in inheritance, the arrangement here deferibed is obferved with 

* Jkrabi is the plural of Kamb, and fignihes (collcdtively) kindred. 

refpe^t 
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rcfpe£l to the heirs, it is alfo obfervcd in the payment of legacies.<->- 
As, moreover, the plural term [Airabli\ mentioned in inheritance 
means fo likcwife in bequeft *. — Betides, the object of the tcf- 
tator, in his bequett, is, to compenfate for his dehciences, during 
life, with refpeft to the ties of kindred‘\^ which afFefts only his rela- 
tions within the prohibited degrees. The parents orchildren, more- 
over, are not ftyled relations, \^Akrtd>i^ intbmuch that if a perfon 
were to call his father “ bis relation,” \Kareeb^ he would be 
conlidered as denying his parentj^ge. The reafon of this is that, in 
common ufage, by the term relation XKareebI is underftood one re- 
lated to a perfon by means of another : but the relation of parent and 
child is perfonal, and not by means of another. — In thort, according 
to Haneefa, the will in quetlion is reftridted, in its operation, to the 
prohibited relations of the teftator ; whereas, according to the two 
ditciple^, it extends to [all the defeendants of] the moft diftant pro- 
genitor profefling the faith 'whilft Shefe'i maintains that it is con- 
fined folely to the teftator’s father [and his offspring.] 

• 

If a perfon, having two paternal and two maternal uncles, make 
a will in favour of “ his relations,” \jikrabay\ it is in favour of the 
patented uncles only, according to Haneefay he holding that regard is 
to be paid to the order of relationfhip ; — whereas, according to the 
two dilciples, all the four uncles are included, they holding that no 
regard is. to be paid to the order of relationfhip. If, on the other 
hand, the teftator have only one paternal and two maternal uncles, 
the half of the legacy, in that cafe, goes to the paternal uncle, and 
the other half to the two maternal uncles, out of attention to the 

* Here is Tomething like a contradi^on i for it was before faid that “the will includes 
“ two «r mre." This, however, is not to be taken as excluding any number abtvt two, 
but merely as comprehending the dual as well as any higher number. 

t Arab. SUIa Rihm . — It is a technical term, comprehending, in its application, the 
kindred xvithin the pnhibited degrees <mly. 

plural 
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plural number, which, in bequefts, comprehends /wo, (as before 
obferved ;) for as, if there were two paternal uncles, the whole le- 
gacy would go to them, it follows that where there is otu only, 
he gets no more than an half, and the other half goes to the two ma- 
ternal uncles. It would be otherwife if the perl'on had cxprelTcd his 
bequcll for “his kinfman*'," for in this cafe the whole legacy would 
go to the paternal uncle, and nothing whatever to the two maternal 
uncles; becaufe, as the term kinfman exprefles a fingukr^ not a plural 
number, the paternal uncle therefore takes the whole, he being next 
of kin. — If (in the cafe of a bequeu to “ relat 'ms") the teftator have 
a paternal uncle only, [and no maternal uncles,] he is entitled to no 
more than a moiety of the third of the eftate ; for as, if there had 
been two paternal uncles, they would have had the whole between 
them, one confequently gets only an half. — If, on the contrary, he 
have a paternal uncle and aunt, and a maternal uncle and aunt, the 
legacy goes in equal lharcs between the paternal uncle and aunt, both 
being related to the teftator within an equal degree of affinity, — and 
their connexion being of a ftrongcr nature than that of the maternal 
uncle or aunt. — A paternal aunt, moreover, although flic be not en- 
titled to inherit, is neverthelcl's capable of fucceeding to a legacy,— 
in the fame manner as holds with refpeft to a relation who is a Jlivce 
or an tnfilcl. — It is to be obferved that, in all thefe cafes, if the tef- 
tator have no prohibited relation, the bequeft is null, hccaufc it is re- 
ftriiflcd, in its operation, to tliofo within (he prohibited degrees, as 
before noticed. 

If a perfon make a bequeft “ to the x'lhl-X’ of fuch an one,” it is wiat^e Ahi 
a bequeft to the wife of the perfon mentioned, according to Haneefa. 


* Arab. Zee-KirrMlt, 

t 'I'he word Jhl, in its moft coinmcm acceptation, denotes, a in'opte or ftimi/y, a? JH 
IraUf “ the people of Perfta.^' — Abl-nte., “ my family.” — (This and li-vcral I’uccecdin^ 
amples turn entirely upon the meaning of the terms ufed by the teftator. } 
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The two difciples, on the contrary, maintain that the bequeft com- 
prehends every individual of the family, entitled to maintenance from 
that perfon, fuch being (with them) the common import of the word. 
The argument of Haneefa is that Ahl^' in its literal fenfe, iignifies a 
wife, a proof of which is drawn from this fentence of the Koran, 
“ Mofes WALKED WITH HIS Ahlf* [wife,] (whence alfo the com- 
mon mode of expreflion fuch a perfon made td^ul [married] in a 
“ particular city;”) — and as the word Ahl^ in its literal fenfe, means 
a wife, it follows that whenever k is ufed abfolutely it muft be re- 
folved into its literal fenfe, which is the true one. 


(or of the 
koufe of a 
particular 
perfeoj) 


Ip a perfon make a bequeft “ to the Ahl of the houfe of fuch an 
** one,” the father and grandfather of the perfon named are included 
in fuch bequefl, as well as all the defeendants from the remotefl pro- 
genitor, on the paternal fide, profcfilng the Mujfulman faith ; - and if 
a perfon make a bequefl “ to the Al of fuch an one,” it is a bequefl 
“ to theA/pl of his houfe,” the term Al applying to the tribe from 
which he is defeended. 


If a perfon make a bequefl to the Ahl of fuch a pcrfbn’s Nifi 
“ [race] or Jim*' [generation,]— -by the former is underftood all thofc 
defeended from his anceflors in general, — but by the latter thofe only 
defeended from the paternal flock, not from the maternal^ becaufe 
men are faid to be of the generation of their father not of their mo' 
thers.—-lK. is otherwife where the term Kirrdbit [affinity] is ufed ; for 
that appertains both to father and mother. 

or to the «r- If a perfbn make a bequefl ** to the orphans, — the blind, — the 
/iX’orw/- “ — or widows, — of the race^ of fuch an one,”— and the 

A>w/, of a individuals of the race named can be enumerated, the bequefl includes 


* Arab. Blnnee. 
tien or tribe. 


It is an irregular plural from Ibn^ a Ton,” and exprefles a genera-^ 

them 
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them all indilcrimlnately, whether rich or poor, males or females ; particular 
for the execution of the bequeft is practicable in this iiiflance, bccaufc 
of the afeertainment of the legatees. — (It is to be obferved tliat, con- 
cerning the expofition of the expreflion “ if they can be enumerated,” 
there is a difference of opinion ; for, according to Aboo Toofqf, this 
phrafe comprehends “ as many as can be counted without the, aid of 
written calculations,” whereas Mohammed holds that it extends no 
farther than to one hundred, any greater number being confidercd as 
beyond enumeration. Some, on the other hand, allege tliat the de- 
termination of this point refts entirely with the Kdzee, and decrees 
pafs accordingly.) — But if the individuals of the race named be in- 
capable of enumeration, the poor only are in that cafe included in the 
bequefl, not the rich ; for it [the bequeft] is of a pious nature, aiul 
the object of it (namely, the goodwill of God) is beft attainable by 
removing the wants of the poor. Befides, as the very deferiptions 
ufed indicate a degree of want and diftrefs in the legatee, it is there- 
fore proper to admit this to have been the teflator’s meaning. It is 
otherwife where a perfon makes a bequeft “ to the youths (or tlae 
“ virgins) of a particular race,” who are innumerable ; for in fuch 
cafe the bequeft is void ; becaufe, as the defeription ufed does not in- 
dicate want, the words of the tettator cannot be conftrued to apply to 
the poor; neither can the bequeft poffibly Iwld valid in favour of all 
the individuals of the clafs named, lince, as they are not to be enu- 
merated, it is impraaicablc to define them, and a bequeft to unknown 
Icf^atees is null,— for bequeft is an aCl of endowment, and it is im- 
poflible to endow perfons unknown. It is to be obferved that, in the 
calc of bequefts “to ih.e poor or dijirejfed, the legacy muft be paid 
to at leaft two paupers, two being the fmalleft number of plurality in 
bequeft, as was before ftated. 

If a perfon make a bequeft “to the race of fuch an one, in that 
cafe, according to the two difciples, and alfo according to the firft 
opinion of Haneefa, the women of the faid race arc included, the 

X X X a plural 
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plural term Binnee extending to females as well as males'. Haneefat 
however, afterwards retraded this opinion, and maintained, the males 
of the race only to be included, not the females ; becaufe the term 
Binnee applies to men literally y but to women only metaphorically ; 
and a word muft be taken in its literal not its figurative acceptation. 
It is otherwile where “ the race offuch a perfoti' is the proper name 
of any particular tribe; for in that cafe the bequeft includes the wo- 
men alfo, as the term Binneey in fuch infeance, comprehends the fe- 
males of the tribe along with the males, — in the fame manner as the 
general expreffion Benni-Adim [the fens of —whence the be- 

queft includes the freedmen, the fworn confederates \Haleefsy'\ the 
flaves, and the Mawalit confederates of the tribe named. 

or to the If a perfeii make^a bequeft “ to the children [awlad'\ of the race 

^rtieidar* ** of fuch an one,” — the males and females have an equal right in 
fuch bequeft, as the term avclid comprehends the whole. 

A bequefl to If a pcrfon make a bequeft “ to the heirs of fuch an one,” the 
pankiiL'* * legacy is in that cafe thvided among the heirs of the pcrfon named, in 
e”tSagree- manner of an inheritance, a male getting as much as two females ; 
ably to the bccaufe thcrc is reafoii to imagine that the objed of the teftator, in 
beritance. uftng the word heirs. Was, that the fame diftindion might be ob- 
ferved in the partition of the legacies as obtains in the cafe of in- 
heritance. 


Cafe of a be- 
queft to ** the 
** Ma<wlas'* 
of the telU- 
tor. 


If a perfon make a bequeft “ \o his Mdwlas and he have feme 
Mlhvlas who had emancipated him, and others whom he had emancipated, 
the bequeft is void ; becaufe the term Mdwla partakes of two different 


* Msnnh is a term applying either to the fatron or the r/iW, (fee Willa;) and ex* 
prelTes the relation between the tmampaUd and his imancipator. (See Vol* !• p- 425.) 

meanings^ 
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meanings, an emancipatory and a frtedmany and it cannot be dilcovared 
which of thefe the teftator intended. Neither can the intention be con- 
ftrued to comprehend both ; becaufej a word bearing a double meaning 
cannot be ufcd in more than one of its fenfes at a time ; and as it is un- 
known which fenfe the teftator meant it in, the legatee is therefore 
uncertain; and any uncertainty conccrniiig the legatee annuls the 
bequeft. (In fevcral of the books of Shekel it is recorded that the 
bequeft is conftrued in favour of all the MhsolaSy both the emancipa- 
tors and the emancipated, as the term ufed applies to both.) It is to 
be obferved that where the term Mofivla is mentioned, in bequeft, it 
comprehends every one whom the teftator may have aftually eman- 
cipated, whether in health or in ficknefs; but not his Modabbirs or 
Am-Walidsy as their emancipation docs not take place until after his 
death, and his bequeft is in favour of fuch only as arc (tet previous to 
that event. Aboo Toofaf maintains that a Modabbir or Am-JP'ahd is 
alfo included, becaufe, although thefe be not free previous to the 
teftator’s dcceale, ftill as a caufe of freedom has taken place, and 
is cftabliftied in them, they may be faid to have been emancipated.-— 
In this bequeft is alfo included any flave of the teftator to whom he 
may have faid, “ you are free if I beat you not before my death 
(provided he did not afterwards beat him ;) becaufc the flave is m this 
cafe free before the teftator’s deceafe, and from the time that his 
ftrength and power of beating failed him. If the teftator have Mihvlas 
whom he^ad emancipated, and alfo the children of thofe MdwlaSy 
and likewSM»w/«J hy Mawaldt*^ his freedmen Mdivlas and their 
children arc included in the bequeft, but not his Mdwlus by Mawaldt. 
It is recorded from Aboo Yoofafy, that thofe laft arc likewife included, 
and that all thofe three deferiptions equally participate in the bequeft, 
as the term Mdwla comprehends the whole. Mohammed argues that 
jWdw/a is a term which partakes of two different meanings ; but a 
word of double meaning cannot be ufed in more than one fen.fe at a 




• See Vol. III. p. 437 44** 
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titi;^e; and as emancipation is an abfolutc and unretra£table afl:, and a 
contraiSI of Mawaldt may be reicinded at pleafure, a Mdwla by ma> 
numiflion Fias precedence of a Mdwla by Mawaldt^ and thofe are con- 
I'equQiitly included in preference. But the Mdwlas of the teflator’s 
Mdivlas * arc not included in the bequeft, which relates only to the 
Mthvlas of the teftator,' not to thofe of another. It is otherwife with 
the cliildrcn of the teftator’s Mdwlas ; for they ftand related to the 
teftator becaufe of their freedom proceeding from him. It is alfo 
otherwife where the teftator has no Mdwlas by manumiflion, nor 
children of thofe Mdwlas ; for in that cafe the Mdwlas by Mawaldt 
are included in the bequeft, as the term Mdwla applies to thofe by 
manumiflion, literally, and to thofe by Mawaldt^ metaphorically; 
and where the literal fenfe cannot be followed, the figurative fenfe 
may be adopted. 

Ip, in the above cale, the teflator have only one freedman, and 
feveral freedmen of his freedman, the half of the legacy goes to the 
Treedman, and the remaining half reverts to the teftator's heirs; and 
there is nothing whatever for the freedmen of his freedman ; for the 
term Mdwla applies literally to the freedmen of the teftator, and figu- 
ratively to the freedmen of thofe freedmen ; and it is impoftible that 
the word fhould be meant in two fenfes, as it cannot bear, at once, 
a literal and a Jtgurative meaning. Neither are the freedmen of the 
teftator’s parents or children included, they not being his freedmen 
cither adlually or virtually. 

• That!*, “ ihifruiimHtfbiifrttdmaif' or “ thtemancipatmrfhistmaacipattrs," 
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CHAP. V, 

Of Ufufrud^uary Wills, 


If a perfbn bequeath the fervice of his flave, or the ufc of his houfe, 
either for a definite or an indefinite period, fuch bequeft is valid ; be- 
caufe as an endowment with ufufruft, either gratuitous or for an equi- 
valent, is valid during life, it is confequently fo after death ; and allb, 
becaufe men have occafion to make bequefts of this nature as well as 
bequefts of adlual property. So likewife, if a perfon bequeath the 
wages of his flave, or the rent of his houfe, for a definite or indefinite 
term, it is valid, for the fame reafon. In both cafes, moreover, it 
is neceflary to confign over the houfe or the flave to the legatee, pro- 
vided they do not exceed the third of the property, in order that he 
may enjoy the wages or fervice of the flave, or the rent or ufc of the 
houfe during thb term preferibed, and afterwards reftore it to the 
heirs. — If the whole property of the teftator confift of the flave or the 
houfe, in that cafe the flave is to be poflefled one day by the legatee, 
and two by the heirs, alternately ; but the houfe, on the contrary, 
is to be portioned into three equal parts, of which one is given to the 
legatee, and two to the heirs, — the legatee being entitled to one third 
of the eftate, and the heirs to two thirds. The reafcn of the diflinc- 
tion here made between a houfe and a flave is, that a flave is incapable 
of being divided, and therefore an alternate ufe of him is efiablifhed 
from neceflity ; whereas a houfe, on the contrary, is capable of di- 
vifion ; and as divifion is the mofl fair and equitable mode, (fince re- 
taliation neceflarily induces a preference of one over the other in point 
of time,) it ought to be adopted where it is pradicable. Still, how- 
ever. 


An article 
bequeathed 
in ufufru^t 


muft be con* 
/igned to the 
legatee i— 


but if it con- 
11 1 tiitc the 
foie eftate, 
being a 
he pufTelTcd 
by the heirs 
and legatee 
alternately^ 
or being a 
boMje, it is 
held among 
them, in their 
due propor- 
tions ; 



nor arc the 
hcii& (in the 
Littc-r in- 
flince) al- 
lowed to/ell 
their fliaie. 


The boquefl: 

bCL’omc') void 
oil the death 
ol the legatee. 


A bequeft of 
the product of 
an article docs 
not entitle the 
legatee to the 
pcrfoial ufe 
of the article ; 


ever, if the parties agree to enjoy the houfe by turns, it is lawful, as 
the' right refts entirely with them:— but divifion is the moft equitable 
mode. — It is not in this cafe lawful for the heirs to fell the two thirds 
of the houfe which are allotted to them. This is according to the 
Zihir Rawdyet, It is recorded from Aboo Toofaf that fuch fale is 
lawful ; bccaule thefe fliares arc purely their own property. The 
ground on which the Zd/jir Rawdyet proceeds is, that a right of re- 
lidence may eventually be eftabliflred to the legatee in the whole houfe, 
by fo much other property of the teftator being afterwards difeovered 
as may caufe the houfe to come within a third of his property. Be- 
fidcs, the legatee has a controlling power over the heirs with refpefl: to 
their portions, fo far as to reftrain them from executing^any deed 
which may injure or affeft his lhare. If the legatee fhould die before 
the expiration of the limited term of ufufru^f, the article bequeathed 
in ufufrudl immediately reverts to the heirs of the teftator ; for the be- 
queft was made with a view that the legatee might derive a benefit 
from the teftator’s property ; but if the article were to devolve to the 
legatee’s heirs, it induces the confequence of their being entitled to 
the ufe of the teftator’s property without his confent, which is con- 
trary to law. If the legatee die during the teftator’s lifetime, the be- 
queft is void ; becaufc the acceptance of it is lufpeiided upon the death 
of the teftatotj as has been already explained. 

If a perfon bequeath the produce* of his houfe or of his flave to 
Zeyd^ in that cafe fomc are of opinion that it is lawful for Zeyd to re- 
fide in the (aid houfe himfclf, or to ufe the flave for his own I'crvice, 
becaufc an equivalent for the ufe is in f.uft the fame as the ufe itfelf, fo 
far as relates to the accomplifljment of the teftator’s objccl. The 
more approved opinion, however, is, that it is not lawful ; for a bequeft 
of produce is a bequeft of money, as it is that which conftitutes pro- 

* By the term pnduce" [Arab. Hiijit} as here ufed, is to be underftood HMearninss 
or bin of a Have, or the rent of a hou(V, &c. 
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duce ; whereas refidence or fcrvicc is an enjoyment of the ufc ; and 
the effedl of thefe is different with' refpe£t to the heirs ; for if any juft 
debt fhould afterwards appear againft the teftatoi;, it might be repaid by 
means of a reftitution of the rent by the legatee, which could not be 
done in cafe of his having had the a£tual ulc. 

It is not lawful for the ufufruduary legatee of a Have or a houfe nor docs a 
to let them out to hire. Sbafei maintains that he is at full liberty fo 
to do, becaufe, in confequence of the bequeft, he becomes (as it 
were) proprietor of the article ; and, as fuch, he is entitled to tranf- 
fer it cither for a return or otherwife, ufufruft (according to him) 
being equivalent to actual property. It is otherwife with a loan^ that 
being (according to his tenets) fimply a licence [to the ufe of a thing,] 
not an invepture*. The arguments of our doftors upon this point 
are twmfold.— First, a bequeft is an endowment with property, with- 
out a return, referred to the teftator’s dcccafc ; and hence the lega- 
tee is not empowered to make a transfer of the legacy even wil/j- 
out a return, bccaufe of the analogy it bears to a loan ; for a loan, .ac- 
cording to our doftors, is an inveftiturewith the ufe of a thing grant- 
ed in the lifetime of the lender; and the borrower is not permitted 
to hire out the article lent, (hire being an inveftiture for a return) fo 
herclikewife.— A proof of this is that an inveftiture for a return is 
ftrong and binding, whereas inveftiture without a return is weak and 
not binding; and a perfon who is not empowered with rcfpcdl to the 
wcakejt of the two cannot be empowered with refpeft to the jhougeji. 

Bequeft, moreover, as being a gratuitous deed, is weak and not bind- 
ing.— Now in gratuitous deeds the voluntary agent is at liberty to re- 
traift, not the other party : — but as, in the cafe of a bequeft, the vo- 
luntary agent is the tejlator , and it is impofliblc for him to rctraift after 
his deccafe, retradation is therefore not fuppofed poflible in diis in- 
ftance;— yet ftill as the bequeft is not originally of a forcible and irrevoc- 
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able nature, the legatee of ufufrud^ is of courfe not at liberty to let the 
article to hire, fince hire, as being a contrail of exchange, is forcible 
and irrevocable. Secondj.v, ufufruft (according to our doctors) is 
not property ; but the inveftiture of it for property induces a creation 
of the charafter of worth in if, ncceflarily, in order to eftablifti an 
equality between the articles oppofed to each other in exchange. Now 
the power of fuch creation refts only with one who is a proprietor of 
ufufru£t as a dependant of his right of property, or in confequence of a 
contra£k of exchange, and who is confequently empowered to make 
over the property to another in the fame manner in which he himfelf 
may have held it. But when a perfon who acquires the property of 
ufufru£t without any return on his part, and in an original manner, 
(that is, not in virtue of its fubjeftion to fomething clfe,) afterwards 
makes it over to another for a return, it follows that he makes ano* 
ther proprietor of a thing in a degree fuperior to what he himfelf in 
effcdt was, which is unlawful. 


A bf quell of 
the ule of a 
Have does not 
entitle the 
legatee to 
carry him out 
of the place, 
unlefs his fa- 
mily rcfide 
elfewhere. 


If a perfon bequeath the fervicc of his Have to another, the lega- 
tee is not entitled to carry the flave from the city of the teftator ; — 
unlefs his own family reflde in another city, in which cafe he may 
carry, him thither, provided he exceed not a third of the teftator’s pro- 
perty. The reafon of this dccidon is, becaufe the bequeft mufl: take 
elFed and iv executed in conformity with the intent of the teftator ; 
and in a cafe where the family of the legatee refidc in the fame city 
with the teftator, his intent is that the legatee Ihall take the fervice 
of the flave thae, without expofing him [the flave] to the trouble 
of a journey elfewhere; — whereas, on the other hand, where the fii- 
mily of the legatee rcfide in a different city, the intent of the teftator 
is that the legatee fhall carry the flave thither in order that the family 
may enjoy the ufe of his fervice, without putting them to the trouble 
of removing to his [the teftator’s] city to enjoy this advantage. 


If 
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If a perfon leave one year’s produ£t of his flave or houfc lo an- 
other, and he have no other property except fuch houle or (lave, the 
legatee in that cafe receives one third of a year’s produ^ i bccaufc 
produdl, as being property, is capable of divihon. If, therefore, the 
legatee require the heirs to make a divifion of the houle, in order that 
he may himlelf collect! the produ<5t from his own (hare, (being a third,} 
it would not be admitted. Abeo TToofef^ indeed, according to one re- 
port, bolds a contrary opinion ; for he argues that the legatee is a 
partner with the heirs; and a partner has a right to demand a divifion 
of the common property. In anlwer to this, however, it may be ob- 
I'crved that this right amongft copartners arifes from their having a 
property in the article itfclf ; whereas the legatee, in the prefent in- 
lliance, has a property only in the produ& of the article, and conl'c- 
quently is not entitled to demand a divifion. 

If a man bequeath the perfon of his flave to Zeyd, and the ferv'ue 
of him to Omar^ and the flave exceed not a third of the teftator’s eftate, 
his perfon belongs to Zeyd^ and his fervice to Omar ; for as the tefta- 
tor has bequeathed a fpecific thing to each legatee relpc<fl:ivelv, each is 
therefore entitled to his ow'ii right. As, moreover, (the bequeft to 
the ufufrudluary legatee being at any rate valid,) if the Have’s perfon 
had not been bequeathed, that would have belonged to the heirs, at 
the fame time that his fervices would have belonged to tht! legatee ; 
fo in the fame manner his fervices belong to the legatee of' uiiifruft 
where the teftator has bequeathed his perfon to another; for bcqiiefl: 
refembles inheritance, inafmuch as the right of property to the article 
is eftablilhed after death in both inftances. 

If a perfon bequeath his female flave to one and the child In her 
womb to another, or a ring to one and the ftone of it to another, or a 
leathern bag, containing dates, to one, and the dates to anothei , and 
the legacy do not exceed a third of the eftate, — in this cafe the firft 
legatee gets his legacy, but the legatee of the contained article is not 
• Yyy 2 entitled 
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cond legatee entitled to any thing. This is where the fccond bequeft is imtnedi- 

*0 connefted in the fame fentence with the firll. But if they be 

mentioned feparately, (as if the teftator Ihould firft fay “ I bequeath 
“ my female Have to Zeyd^' and then remain filent, and afterwards 
fiy “ 1 bequeath the child with which (he is pregnant to Amroo^'') 
tlie cfre(a, according to Aho Toofaf, is the fame as above mentioned; 
whereas maintains that in this cafe the female flave goes to 

tlic firft legatee, and her child is lhared equally between the two; 
(and the fame holds with refpeift to the two other cafes of the ring 
and the bag.") The argument of Moo Toofqf is that as the teftator 
firft bequeathed the female flave, and afterwards the child in her womb, 
it may be inferred that his objeft in the firft bequeft was the female 
flave only, the fecond bequeft being merely an explanation of his 
meaning in the firft,— which explanation is approved, whether it be 
connefted in the fame fentence or not ; for as the bequeft is not bind- 
ing till after the death of the teftator, his explanation conncftedly or 
«»conne<ftedly is one and the fame*; in the fame manner as holds 
where a perfon firft bequeaths the perfon of his flave to one and after- 
wards the fervice of him to another, — in which cafe the legatee of'the 
perfon is not a partner of the legatee of ufufrud with refpeft to the 
fervice of the flave. The argument of Mohammed is that the word ring 
comprehends both the ftonc and the hoop, and fo likewife, the word 
female fleeue comprehends both the flave herfclf and alfo the child in 
her womb,— and the word bag includes both the bag and its contents. 
With refpe£l, therefore, to the ring-ftone, the child, and the contents 
of the bag, there are two different bequefts to two different perfons, 
where both the legatees are equal partners in each. Nor is the fecond 
bequeft, in this inftance, a retraftation of the firft, it being, in fef- 
fea, the fame as where a perfon firft bequeaths a ring (for inftance) 
to one, and again bequeaths the fame ring to another,— in which cafe 


• In other words, “ he is at liberty, at any period after making the bequeft, to alter 
or amend it.” 
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the fecond bcqucft is not a retraftatJon of the firft, but the two legatees 
are equal partners in the ring; and fo here like wile. It is different 
where a man firft bequeaths the perfon of his flave to one, and then 
the property of him to another, as the word Jlave does not compre- 
hend the fervice of that flave. It is alfo different where a fccond be- 
queft follows in immediate connexion with the firft; for in that cafe 
the whole forms (as it were) one fentence, indicating the delign of 
the teftator to be that the hoop of the ring (for inftance) (hall go to 
one, and the ftonc to the other. 


If a perfon bequeath to anyone “ the fruit of his garden,” in a bcqucft of 
that cafe the legatee gets the fruit adtually in being at the time of the 
teftator’s death, not what may be produced afterwards. If, how- 
ever, the teftator fay I bequeath the fruit of my'garden perpetually unicfs itbe 
to fuch an one,” the legatee is in that cafe entitled to the fruit then 
exifting, as well as to whatever may afterwards grow there during 
his life. But if, on the other hand, the teftator bequeath the produce 
of his garden, (not the fruit the legatee is then entitled to the pre- 

fent produce and to whatever may be collcftcd from it until his death, 
although the word perpetual fhould not have been exprefled ; for as 
the word fruity in its common acceptation, means a thing a£tually in 
being, it cannot therefore be applied 'to what is not in being, unlefs 
by an exprefs provifion for that purpofe;— whereas produce^ in the 
common acceptation of the term, comprehends not only what at pre- 
fent exifts, but alfo what may hereafter exift in fucceflion ; and there- 
fore its including what may appear after the teftator’s deceafe does 
not depend upon the mention of any particular provifion or 
term. 


If a perfon bequeath the wool of a (hcep, or its milk^ ox youngs and a bcqucft of 

then die, the legatee is in that cafe entitled to whatever may be extant 

fof thefe thinss') at the period of the teftator’s death, and not to what implies the 
^ ^ * * -i/vi* 1 /*» pro- 

may afterwards appear, notwithltandiag the word “ perpetual jucconiy, in 

* have 



534 


every in- 
dance. 


A church or 
jyna^ogue, 
founded 
during 
defeends to 
the founder's 
heirs. 


W I L I. S. Bookish. 

t 

have been exprcfl'cd; as the term weo/f or fo forth, (as mentioned 
above,) do not comprehend what is not actually in being. It is other- 
wife with refpeft to fruitt (although that term alfo, in its eommoa 
acceptation, comprehends only what is adually exigent, and a bej^ueft 
of non-cxiftent fruit be nevcrthelclk valid,) bccaufc ordained cotitrafts * 
(fuch as of gardening and hire) with rcfpc<St to non-exiilent fruit 
being good in law, it follows that the word J/ uUt mentioned with a 
condition of perpetuity^ comprehends alio what is non-cxiAent, and 
that a bequeft of fuch is valid. It is otherwife with the wool, the 
milk, or the young of a (heep ; for as, with refpetl to the non-exift- 
ent of thofe articles, there are no ordained contraifVs, a bequeft of fuch 
is not valid : — contrary to what is cxiftent ; for thefe are fubjefts of a 
valid contra^): (fucli as Kheala and the like,) and therefore a bequeft of 
them is likewife v.alid. 


c n .A p. VI. 

Of Wills made by Zimmm. 

If a Jew or a Chripan, being in found health, build a church or a 
fyiiagogue, and then die, fuch building is an inheritance, according 
to all our doiftors ; becaufe Haneefa holds an eredion of this nature to 
be equivalent to a IVakp or pious appropriation, which (agreeably to 

* Ordtthud contracts are fuch a<' are authorized and fanflioned by the Koran, and 
concerning the validity of which, therefore, no doubt can be entertained. 

his' 
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his tenets) is not abfolutc*, but defcends to the heirs of the founder; 
and the twof dilciples, on the other hand, hold all fuch eredlions to lie 
^ finful in their nature, whence they arc of no validity [as a public 
foundation,] and therefore defeend to the heirs [in the fame manner 
as any other of the founder’s property.] 

If a Jeiv or Chrifiian will that, “ after his dcatli, his houfe fliall 
<* be converted into a church or fynagogue for a particular fet of peo- 
“ pie,” the bequeft is valid, according to all our doftors, and takes 
efFeft to the extent of a third of the teftator’s property ; becaufc a be- 
queft has two different charaders, the appointment of a fucccflbr, 
and an adual endowment ; and the teftator is competent to either of 
thefe. 

If a or Chrifiian will that “ his houfe be converted into a 
“ church or fynagogue for a fetft of people,” without Ipccifying the 
particular fed:, the bequeft is valid, according to Haneefa, Accoiding 
to the two difcipics, on the contrary, it is not valid ; for a deed of 
that nature is in reality finful, although it may appear pious to the 
teftator ; and a will for a finful purpole is null, becaule the execution 
of it would be a confirmation of fin. The argument of Haneefa is, 
that the founding of churches or fynagogues is held, by thefe perfons, 
to be an aft of piety ; and as we are enjoined to leave them to the cx- 
creife of whatever may be agreeable to their faith, the bequeft is 
therefore lawful, in conformity with their belief. 

Objection. — What is the difference between the building a 
Church or fynagogue in the time of health, and the bequeathing it by 
will, that Haneefa fliould hold it inheritable in the former inllance, 
and not in the latter ? 

Reply. — The difference is this: that it is not the mere cre&lnj'. 
[of the church, &:c.] which extinguifties the builder’s property, but 

• See Vol. II. p. 33|. 
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the exclufivc dedication of the building to the fervlce of God, as in the 
cafe of mofqttes eredied by Mujfulmans] and as an infidel place of wor- 
fhip is not dedicated to God, indilputably, it therefore ftill remaips the 
property of the founder, and is confequently inheritable [in common 
witli his other effeds;] — whereas a bequeji^ on the contrary, is ufed 
for the very purpofe of deftroying a right of property. 

The beqiicfts of Zimmees arc of four kinds'*. — I. Thofc made for 
puipofcs held pious in their belief, but not in the belief of Mu/fulmans^ 
fuch as the building a church or a fynagogue, (as already mentioned,) 
or the llaughtcr of hogs to feed the poor of their fedl ; in which 
cafes Hanecfa holds the bequeft to be valid, in conformity wdth the 
faith of the teftator, whereas the two difciples deem it invalid, as 
being finful. — II. "rhofe made for purpofes held pious with MuJfuU 
mans^ but not with Zimmees^ fuch as the eredlion of a mofquc^ a pil- 
grimage to Meccay or burning a lamp in a mofque^ in all of which in- 
llanccs the bequeft is invalid in conformity with the belief of the tef- 
tator, according to all our doiftors; unlcfs, however, it be made in 
favour of feme particular perfons, in which cafe it is valid, as under 
fuch circumftance it is an inveftiturc, the mention of “ building a 
inofque^’' or fo forth, being confidered merely in the light of a counjil^ 
— (in other words, as if the teftator had bequeathed his property to 
particular perfons, counfelling them therewith to ere<ft a mofque^ 
III. Thofe made for a purpofe held pious both by MuJJ'ulmam and 
Zimmees^ fuch as burning a lamp in the holy temple [of Jerufalem^ 
or waging war againft infidel T'artars ^\^ — which are valid, whether 
made in favour of fpccific perfons or not. — IV. Thofe made for pur- 
pofes not held pious cither by Zimmees or Mufjidmans^ fuch as the 
fupport of lingers and diflblute women, — which are invalid, as being 


* The diftin£lions here dated apply folcly to bequefts for particular purpofes, 

t Koofr al Toork : the name . by which the bands of robbers who ufed to infeft the north- 
ern provinces of Perfta were formeily diflinguifhed. 

of 
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of a finfui tendency unlefs, however, they be made in favour of 
particular perlbns, and then they are valkl. 

A SENSUALIST or an innovator ■(-, provided he proceed not to 
open and avowed infidelity, is, in point of bequeft, in the fame Hate 
with a perfeft believer, becaufe the law regards only his apparent 
ftate, which is that of a Mujfuhnan: but if he proceed to open infi- 
delity, he is then confidcred as an apoflate, and with regard to his 
will there is a dilFerence of opinion, (in the fame manner as our doc- 
tors have differed with regard to every other deed of fucli perfons,)— 
Haneefa holding that in this cafe his bequeft remains in fufpenfe, and 
becomes valid upon his repentance, or null upon his death or expatri- 
ation, — and the two difciples (on the contrary) maintaining tliat it is 
in every refped valid 

The will of an apoftate woman is valid. This is approved ; be- 
caufe women in fuch cafes arc left to thcmfclvcs, and not put to death, 
as in the cafe of men §. 

If a Moojldmm bequeath the whole of his property to a Mujfuhtum 
or a Zimmee, it is valid ; for a bequeft of the whole of an eftate is 
deemed illegal only as it affefts the right of the teftator’s heirs; 
j( whence it is that if they aflent fuch bequeft is valid ;) but the heirs 
of the Moojldtnin arc pofteft^ of no cognizable rights, they l)eing,‘ as 
it were, dead, fo far as relates to the Mujfulman government, becaufc 
of their being in a hoftile country. Befides, the property of a Moojia- 

• Arab. Sabih-ahbawa. Hawa fignifies the fenfual paflions, a complete conqueft ovc( 
which is eflential to the charadler of a good Mujfulman, 

J Arab. Sabib-aUhidiat, A free-thinker or fe£tary.->A hroacher of new and hefero- 
•dox opinions in matters of laith. 

% For a full explanation of this fee Vol. II. p. 236. ^ See Vol. If. p. 217. 
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min is in fecurity only in virtue of the proteftion he receives from the 
ftate, which protciStion he enjoys in his own right, not in right of 
his heirs. 

Ik a Moojldmin bequeath a part of his property, thebequeft is exe- 
cuted accordingly, and the remainder is tranfinitted to his heirs,. 
notwithlTranding they be refid'ents in an hoftile country; fuch being 
the law with refped to Moojidmins. 

If a Moojidmin, immediately before his death, emancipate his 
flave, or make him a Modabbir in the Mujfulman territory, it is valid, 
and the flave is accordingly free, notwithftanding his value exceed a 
third of his matter’s ettate ; for a bequett beyond a third of the pro- 
perty is deemed illegal only as it affects the right of the teftator’s 
heirs ; but a Mooftdmir!% heirs poflcls no cognizable right, as was al- 
ready mentioned. 

If a Mujfulman or Zimmee make a will in favour of a Moojldmin^ it 
is valid ; for a Moojldmin^ fo long as he refidcs in a Mujfulman coun- 
try, is confldered in the light of a Zimmee ; and as the exercife of ge- 
nerofity and benevolence in favour of fuch is therefore allowed to 
Mujfuhnans during life, it is alfb permitted them to extend fuch a£ts 
to a period after their death. — (It is related of Haneefa and Aboo 
Toofaf, that they held wills in favour of Moojidmins to be illegal, bc- 
caufe of their intention to return to their own country ; and alfo, 
becaufe the Mujfultnans not only allow this, but even do not fuffer 
them to relide in their dominions more than a year, unlcfs they fub- 
mit to the payment of the capitation-tax.* — The former is, however,, 
the better opinion.) 

If a Zimmee bequeath more than a third of his ettate to a ttranger; 
or to an heir, it is not valid, as being contrary to the laws of the 

MuJfulmanSf 
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Muffitlmanst to which they have agreed to conform with refpea to 
all temporal concerns. 

If a Zimtnee make a will in favour of an infidel of a diflerent per- 
fuafion, it is valid, bccaufe of the analogy of legacies to fucccllion by 
inheritance, all the different deferiptions of thofc perfons who di/hc' 
Jievc the true faith being confidered as of one clafs. 

If a Zinanee, redding in the Mujfulman territory, make a will in 
favour of a hoflilc infidel, it is not valid ; for as inheritance does not 
■obtain between thofc, becaufe of the difference of country, it follows 
ithat a bequeft from the one to the other is of no efleft, bequeft being 
iimilar to inheritance. 


CHAP. VII. 

Of Executors and their Powers. 


If a perfon appoint another his executor, it remains with that other 
either to accept of or decline the appointment, in the prefence of the 
teAator ; becaufe no one has the power of compelling another to in* 
terfere in his concerns. But if the executor accept his appointment in 
the prefence of the deflator, and afterwards, either in his abfence, or 
after his death, decline it, fuch refufal is not admitted; becaufe the 
teftator had placed a reliance on his confent ; and therefore, if the 

Z z z 2 rrjciflion 
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reje£tion were allowed of, either in bis abfence or after his dbeeafer 
he would ncccllarily be deceived* 


HU fitence If a perfon appoint another his executor, and that other rethaiu 
opdonorre" filcnt, without giving any indication of his acceptance or refufal, he 
jeftion i jg g|. liberty, after the death of the teftator, to accept oc 

but anjr aft lefufc thc appointment, as may be moft agreeable to him. But if a 
HMcceptance pcrfon. Under fuch circumftanccs, fliould, immediately after the 
binds him to death of the teftator, difpofe of any part of the effeds by fale, then, 

the execution ^ ^ • ■ 

of the office, as an a£t of this kind is a clear indication of his acceptance, the cxe- 
cutorfliip becomes obligatory on him. Thc fale, moreover, is valid 
in this inftance, notwithftanding thc executor may not have confidcred 
himfelf as fuch at that time ; for his exccutorlhip (like inheritance, 
bequeft being a fort of fucceffion as well as inheritance,) does not 
depend on his knowledge; and, as being an executor, a lale tranfaefted by 
him is valid. 


llatring re* 
jcAed the ap* 
pointment, 
after thc tef- 
tator's de- 
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If a perfon appoint another his executor, and thc perfcn fb ap- 
pointed remain filcnt until the teftator’s deccafe, and then rejeft thc of- 
fice, and afterwards declare his acceptance of it, fuch acceptance is 
valid, unlefs the Kdzee^ during the interim, ihould have fet him 
afidc, and appointed another, in confcquence of his firft declaration ; 
becaufe the refufat does not inamediately annul the appointment, that 
being injurious to the deceafed ; and although the continuance of if 
be prejudicial and troubleibme to the executor, ftill he- has the merit 
of it, which is an equivalent for the diladvantage,— whereas the inju- 
ry to the deceafed has nothing to counterbalance it. The executor- 
ftiip therefore endures in this cafo. If, howeker, the Kdzee fet him 
afide, his decree to that efte£f is valid, as he poftefles the power of 
removing an inconvenience, to which executors are frequently fob- 
je^ed, and which may render the continuance of the office injurious 
to them. The KdzeCf therefore, to remedy this, may difeharge the 

executor 
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executor from his office, aud appoint another in his room, to aft with 
the cftate, thereby preventing an injury both to the executor and the 
deceafed. If, moreover, the executor, after being thus difmifl'ed by 
the K&ue^ declare his willingnefs to undertake the executorfhip, luch 
declaration is not admitted or attended to, as he here aflents after 
his appointment having been altogether annulled by the order of the 
Kdzee. 


A PERSON may appoint a Have, a reprobate*, or an infidel, to be 

his executor; but it is incumbent on the Kdzee to annul inch ap- frehu.orm 

pointment, and nominate another perfon, becaufe of the diladvantages 

which would attend the confirmation of it in cither of tbofe inftances ; “*«'■ 

-.111 /-,•/, 

for a llave could not act but by the power of hismalter; a reprobate nominate a 
may be fufpefled of fraud ; and it is not fit fuch a truft (hould be 
committed to an infidel, as the enmity which every infidel may be fup* 
poled to entertain towards a Muffulman on the fcore of religion will 
occafion a difregard to his intereft. The dillblution of fuch appoint* 
ments is therefore incumbent on the Kdzecy notwithftanding their ori* 
ginal validity. 


Ip a perfon appoint his own Have his executor, any of the heirs 
being arrived at the age of maturity, it is not valid ; becaufe fuch heirs 
may prevent the Have from the execution of his office by felling their 
property in him to another, and thereby rendering him incapable 
of afling but by the confent of the purchafer. If, on the contrary, 
the heirs be all infants, the appointment is in that cafe valid, ac* 
cording to Haneefa. The two difciples maintain that it is not valid ; 
(and ilich is what analogy would fuggeft;) becaufe llavcry is 
incompatiWe with the exercife of power ; and alfo becaufe, in this 
particular iaftance, it would follow that the property was mailer over 
the proprietor, which is contrary to law. The argument of Haneefa 
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is, that the (lave is (ane and adult, and therefore capable of the dif- 
charge of fuch truft. Neither has any perfon the power of prohibiting 
him from it, bccaufe the heirs, although they be his mailers, yet 
cannot exert this power, on account of their youth. As, moreover, 
the deceafed appointed him to this trufl, it may hence be inferred 
that his tendernefs, and regard for the heirs was fuperior, in his opi- 
nion, to that of any other. This appointment, therefore, is valid; 
in the fame manner as that of a MoLUib ", — in other words, if a 
perfon appoint his Mckdtib his executor it is valid ; and fu here likc- 
wife. 
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If an executor be unequal to the execution of his office, it is in- 
cumbent on the KdTiee to aflbciatc another with him, in order that 
the duties of the office may be properly executed. 

If an executor reprefent to the KSzee his inability to execute this 
duties of his charge, it is requifite, in fuch cafe, that the Kdzee^ be- 
fore he attends to his reprefentation, make particular enquiry into the 
truth of it, as complainants of this kind often affert falfehoods, with a 
view to alleviate their own burden. But if it fhall appear to the Kdzee^ 
on due examination, that the executor is uttedy incapable of the office, 
he mufl releafe him, and appoint another in his place, this being ad- 
vantageous both to the executor and to the eflate. 


and if he ap- cxccutof bc pcrfc^ly equal to the difeharge of his office, and 

pcarMffca^y t ru ft woithy therein, the JCfeer is not at liberty to difmifs him; for 
Xce.hecan- any pcrfon whom the Kdzee may appoint in his place rauft be Icfs cli- 
gible, as the deceafed 'had particularly fclcdkcd him, and figniffed hisr 
confidence in him. He therefore muftr be continued in preference to 
all others ; even to the teftator’s 6ther, notwithftanding his fuppofed 
toidcrncfs ; and confcquently to others a fortiori. 


If 
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If all or part of' the heirs prefer a complaint againft the executor, 
Hill the Kdzee muft not difmifs him immediately, nor until his guilt 
be afeertained, as he adts under an authority derived from the deceal'ed. 
If, however, he prove culpable, it is incumbent on the Kdzee to dif- 
mifs him and app>oint another in his place ; for the deceafed nominated 
him to the ofSce from fuppoling him worthy of conHdence; but upon 
being found culpable he no longer continues ib, infomuch that if the 
teftator were living he would himfclf difeharge him; — and as fje is 
incapacitated, by death, from ib doing, the muil take this upon 
him as his fubilitute. 

If a man appoint two executors, neither of them is entitled, ac- 
cording to Haneefa and Mohammed^ to a£t without the other, except 
in particular cafes, of which an explanation ihall be hereafter given. — 
Aboo Toqfaf 'is of opinion that in all cafes either of them may adl with- 
out the other, becaufe, an executor is endowed with his power of 
adtion in virtue of the will of the teftator ; and as power of adtion is a 
thing fandtioned by the LAW, and incapable of divifion*, he enjoys his 
power complete and perfedt in the fame manner as a complete authority 
to contradl their infant filler in marriage appertains to each of her 
brothers refpedtively. — (The ground of this is, that exccutorfhip is a 
fucceflion, which fucceffion cannot be eftablifhed in the executor, 
unlefs the authority of the teftator devolve to him in the fame degree 
in which it had appertained to the teftator, that is, completely and 
pcrfedlly.) — The teftator’s choice, moreover, of the two to be his 
executors is an argument of the particular attachment of each to his 
intcreft, which attachment is equivalent to the confanguinity of two 
brothers in the point of contradling their infajit filler in marriage. — 
The arguments of Haneefa in fupport of his opinion are twofold.— 
First, the power of an executor, being derived from the teftator, is 
of confequence to be exercifed in the manner preferibed by him ; and 

* That is, cannot be enjoyed or exercifed partially, 
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in the cafe in queftion thg teftator has <ntruftcd this power to both 
the executors, on the condition of their being united in the- truft, for 
he does not cxprcfsly affent to their afting otherwife than jointly, and 
the above condition is moreover attended with advantage, as the deli- 
berations of two perfons are better than of one. It is otherwife with 
two brothers, in the ciicumftance of contradbing their infant lifter in 
marriage, (as adduced by jiioo Yoof^^ (luce the caufe of fuch autho- 
rity being vefted in them is relationjhipi a caule which cxifts equally 
in each. The contradting in marriage, moreover, is a right of the 
infant, refting upon her guardian, (iufomuch that if the infant re- 
quire her guardian to contradb her to any perfon, being her equa.1, for 
w'hom Ihe has a liking, he muft comply,) whereas, in^he cafe here 
conlidercd, the adling'[with the eftate] is the right of the executor 
hirafelf, not of another refting upon him. In the cale of contradbing 
the infant in marriage, therefore, if one of the two brothers fo con- 
tradl her, he merely difeharges a duty incumbent on the other bro- 
ther, and his adt is therefore valid ; whereas, in the cafe of executor- 
ftiip, if one of the two adt alone, he exercifes a right appertaining to 
the other, and his fo doing is therefore invalid; — in the fame manner 
as where two perfons owe a fum of money to one, in which cafe it 
would be perfcdtly lawful for either of them to difeharge the whole 
debt, whereas, fuppodng one man to owe a fum of money to two 
others, it would not be lawful for him to pay the whole to either of 
them. The cales excepted by Haneeja and Mohammed^ in which 
they hold the adbs of either executor, lingly, to be valid, are fuch as 
require immediate execution. Thits it is lawful for either executor, 
fingly, to dilburlc the funeral charges, as a delay in this might occa- 
fion the body to become ofFenllve ; whence it is that a fimilar power 
is vefted in the nei^bours. In the lame manner, either of the exe- 
cutors, fingly, may purchafe vidluals or clothes for the infant children 
of the teftator, this being a matter of urgency, and which admits of 
no delay. So, likewife, it is lawful for cither of the executors to re- 
ftore a depofit, an ufurped article, or a thing purchafed by the teftator 

under 
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under an invalid contrad. In preferving the ellate of the tcftator, 
alfo, and in dilcharging his debts, the aft of either executor is lawful 
independant of the other. For none of thele are conddered as an ex- 
ercife of power^ but merely the performance of a duty, — infomuch 
that the depofitor has himfelf a right to fcize and carry away his de- 
pofit, if he find it among the effefts of the deceafed, and the creditor 
has a fimilar right with regard to his debt ; — and it is, moreover, the 
duty of every one into whofe hands property may fall, to attend to the 
prefervation of it, whence this comes under the deicription of aid and 
ajjifiancey not of an exercife of power -neither do any of thefe afts 
require thought or confideration. Either of the executors has allb a 
right fingly 40 difcharge a legacy, or emancipate a flave, if dircfted 
by the teftator, becaufe fuch deeds require no> thought or confidera- 
tion. In the fame manner, either of them may infiitute a fuit in 
claim of the rights of the teftator, becaufe a conjunftion of both in fo 
doing would be imprafticable, fince, if they were to do it at one and 
the fame time in the afilembly of the Kazecy they mult occafion noile 
and confufion ; — (whence it is that only one of two agents for litiga- 
tion is allowed to plead at a time.) The acceptance of a gift for an 
infant is likewife an aft which either may perform fingly ; for in cafe 
of delay there is a poflibility of the gift being rendered null by the 
death of the donor previous to the ieizure. Thefe afts, moreover, 
being permitted to a mother and nurfe, is a proof that they are not 
exertions of power. It is likewife permitted to any of the executors, 
fingly, to fell goods where there is an apprehenfion of their fpoiling, 
as in the cafe of fruit, and the like ; and alfo to collcft together and 
preferve the fcattered property of the tefbtor, as a delay might occa- 
fion the deftruftiouof it; and fuch permiffion is, moreover, given to 
every perfbn into whole hands property may fall, whence it may be 
inferred that this is not an. exertion of power. (It is recorded, in the 
Jatna Sagbeery that none of the executors, where there are more than 
one, has fingly the power of felling goods, or receiving payment of 
VoL. IV. 4 A debts. 
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debts, becaufe thefe are cxercUes of power which they muft perform 
jointly, in conformity with the will and intention of the teftator^) ■ 


C'lfe of a 
teAator ap- 
pointing dif- 
ferent exe- 
cutors at dif- 
ferent times. 


If a perfon appoint two executors in a foparate manner, (as if he 
Ihould firft fay to the one ** I have appointed you my executor,” and 
again, at a different period, to the other ** 1 have appointed you my 
executor,”) feme allege that in this cafe each of them has individually 
a power of exercifing the functions of his appointment, without con- 
fultiug the other, in the fame manner as two agents, where they are 
appointed by different commifCons the reafon of which is that the 
teflator, in appointing the two feparately, indicates his a0ent to each 
a£ting from his own judgment, without the others affiflahce or advice. 
Others, again, fay that concerning this cafe alfo a difagreement fubfifls 
between Haneefa and Mohammed on one fide, and Aboo Toofaf on the 
other; becaufe a will is not efiablifhed until the death of the teflator; and 
at that time both are executors together, notwithflanding they had been 
appointed feparately. It is otherwife with two agents appointed un- 
der different commiffions ; for the appointment of each of thofe ftill 
continues diftind: and feparate, as fettled by the conftituent. 
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If one of two executors die, it is incumbent on the Kdzee to ap- 
point another in his room. This is the opinion of Haneeja and Mo~ 
hammed", becaufe, according to their doffrine, the remaining executor 
has not, of himfelf, power to aft on every occafion, and the intereft 
of the deceafed therefore requires the appointment of another to ope- 
rate with him ; and it is alfo the opinion of Aboo Toofrf, becaufe, al- 
though the remaining executor be (according to him) empoyvered 
to aft of himfelf, ffill it behoves the K&zee to appoint another his 
companion ; for the defign of the teftator evidently was, to leave two 
fucceffors the management of his concerns ; and as this may be ful- 
filled by the appointment of a fubffitute for him who dies, one muff 
be appointed accordingly. 


If 
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Ip the deceafed executor have appointed the living executor to aft 
for him, it is in that cafe lawful for the latter (according to the 7.Ahir 
KmjoSyet) to adt alone, nor is it incumbent on the Kdzee to appoint 
another in the room of the deceafed; becaufe here the judgment of 
the deceafed executor virtually fublifts in the living one, as it were, 
by fucceffion.— (There is a tradition of Haneefa having contradi< 5 ted 
this doftrine, becaufe of its repugnance to the object of the teAator, 
namely, the agency of two perfons : in oppofition to the cafe where 
a dying executor appoints feme other perfen to fucceed him ; for fech 
appointment is valid, becaufe of its being attended with the ad- 
vantage of the judgment of two diUmdt perfons, as was intended by 
the teftator.) 

If an executor, previous to his death, appoint another perfen hh 
executor, in that cafe the perfen fe appointed is entitled to a£t as exe- 
cutor, both to him, and alfe to the perfen to whofe aifeirs his im- 
mediate teftator had adied as executor. This is according to our doc- 
tors. &hafei maintains that the perfen fe appointed is not entitled to 
a£t as executor to the firfe deceafed, becaufe of the analogy his ap- 
pointment bears to that of an agent ; in other words, if a perfen, 
during his lifetime, appoint an agent to ad for him, that agent is 
not permitted to delegate his powers to another without having pre- 
vioufly obtained the confent of his conftituent. — (The ground of ana- 
logy between thefe two cafes is, that in the feme manner as the con- 
ftituent is fuppofed to place a reliance on the agent, and on him only, 
fe alfe the teftator may be fuppofed to a£l with regard to the executor.) 
The arguments of our doftors upon this point are twofold.— First, 
an executor derives his power from the teftator; and it is therefore 
lawful for him to appoint an executor to fucceed him ; — in the fame 
manner as in the cafe of a grandfather; in other words, a father has 
the power of beftowing his child in marriage, which devolves upon 
ins father after his death ; and the grandfather has in fuch cafe the 
power of appointing an agent for the execution of the child’s mar- 

4 A 2 ^ riage; 
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liage i and ib likewile, it is lawful for an executor to appoin|^(>other 
executor, as the power appertaining to the teftator devolves upon hia 
executor, in the £ime manner as a father’s right to ^f^fe of liis child 
in marriage devolves upon the grand&ther. As, moreover, the 
grandfather is' the father’s fubflitute with regard to the power which 
devolves to him, fo in the fame manner the ex.ecutor is the fubflitute 
of the teftator; becaufe the nomination of an executor is, in eiledl, 
an appointment, by the teftator, of a fubflitute with refpe£b to the 
matters in which he is himfelf empowered ; and as the executor, at 
the time of Ais death, poflefted a power with refpedl to both eftates, 
(his own, and alio that of his teftator,) it follows that the fecond 
executor (that is, the one appcanted by him) is his fubflitute with 
refpe£t to both eftates alfo.— S econdly, as the teftator had recourfe 
to the exiftence of the executor, notwithftanding he knew there was 
a poftibility of his dying in the interim, and thereby leaving his ob> 
je£t unaccomplifhed, it may be inferred that his intention was that 
his executor fhould in fuch cafe appoint another. It is otherwife with 
an agent ; for he is not at liberty to appoint any other perfon A/'s agent 
without the confent of his conftituent ; becaufe, as the latter is ftill 
living, and confequently has it iti his power to accomplifh his objeA 
himfelf, it is therefore not to be fuppofed that he will confent to his 
agent appointing another agent under him. 
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If an executor, the legatees being prefent, divide off the eftate of 
the teftator from the legacies, on behalf of his heirs who are infants, 
or adult abfentees, and take pofteflion of their portions, it is lawful ; 
for an heir is fucceftbr to the deceafed ; and as an executor is alfb a 
fucceftbr to him, he is of courfe a competent litigant on behalf of in- 
fant or abfent heirs, and may, of confequence, make a divifion, and 
poffefs himfelf of their portions on their behalf,— infomuch that if 
thofe portions were to perifh in bis hands, ftill they are not at liberty 
to participate with the legatees in what remained to them after fuch 
divifion. 
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If, >||the contrary, an executor, the’ heirs being adult and pre- 
fcnt, dhiHe ofF the legacies from the cftatc, and take pofleffion of 
them on b^alf of in^nt or ablent legatees, it is unlawful ; for a le- 
gatee is not a fuccelibr to the deceafed in every refpeft, he being cou- 
ftituted a proprietor by a new and fupervenient caule ; and as, there- 
fore, the executor does not Hand as litigant on his behalf, bis taking his 
[the legatee’s] portion is not valid,— infomuch that if the legacy .were 
to perilh in his [the executor's] hands, the legatee would entitled 
to take a third of whatever had remained to the heirs. Neither is any 
compenlation due from the executor in this inftance ; becaufe an ex- 
ecutor is a truftee ; and* as the power of conferving the efFe£ls of the 
teftator is lodged in him, the cafe is therefore the fame as if the lofs 
had happened previous to the divilion of the efiefls. 

If a perfon bequeath a fum for the performance of a pilgrimage to 
Meccat and then die, and the executor divide off the laid fum from 
the heirs, and take polleflion of it, and it be afterwards loft or de- 
ftroyed, either in his charge, or in that of the perfon whom he had 
appointed for the performance of the pilgrimage, in that cafe, accord- 
ing to Haneefay a third of the remaining property of the deceafed 
muft be appropriated for the pilgrimage. Abm Toefaf, on the other 
hand, holds that if the fum thus loft have been originally equivalent 
to a third of the property, nothing is afterwards to be taken from the 
hrirs : but that if it was left, the deficiency muft be applied to the 
purpofc of the pilgrimage. Mobammdy on the contrary, is of opinion 
that in neither cafe is the executor to take any thing from the heirs ; 
becaufe the fetting afide of a particular fum, for the performance of 
the pilgrimage, was the undoubted right of the teftator ; and as, if 
he had himlelf fet' afide the fum for that purpofe, and it had after- 
wards been loft or deftroyed, nothing further would have been re- 
quired, and the legacy would have been void, it is in the fame man- 
ner void where the fum was fet afide by the executor, as he afts for, 
and ftands in the place of, the deceafed. The argument of Aboo Toojaf , 
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in fupport of his opinion, is that a third of the whole propesteis a fund 
for the execution of wills, to which extent only they are to be exe- 
cuted, and no farther. The arguments of Haneefa^ in fupport of his 
opinion on this point, are' twofold. First, the performance of the 
pilgrimage was the object of the tcflatbr, not the fetting alide a fum 
for that purpofe ; and therefore the appropriation or delivery of the 
money, without the accomplifliment of the objedt, is of no confider- 
ation, it being, in elFedt, the fame as if the fum had been loft pre- 
vious to the divilion, — in which cafe a third of the remainder would 
be appropriated to the pilgrimage. Secondly, the divilion, with 
refpeft to the legacy, is not perfedl and complete until the portion 
bequeathed for the purpofe of pilgrimage be expended thereupon, as 
there is no perfon to take pofleftion of it *. Where, therefore, this 
fum is not expended in the performance of pilgrimage, the partition 
is incomplete, and the cafe is (confequently) the fame as if the fum 
had been loft or deftroyed before the partition. 

A legacy, af- • If a pcrfon bequeath a third of one thoufand dirms to another who 

lldcdtrfFby' is at that time abfent, and the heirs confign the faid fum to thcKdzee, 
divide and fet apart tke fliare of the abfent legatee, the di- 
feends to the vifion thus made by the Kdzee is valid, becaufe of the original validity 
!n*cafrof'w$ of fho iofonntich that if the abfentee Ihould afterwards die, pre- 
deceafe. yjous to hIs having declared his acceptance, the legacy neverthelefs 
devolves to his heirs. The office of Kdzee^ moreover, is inftituted 
with a view to the benefit of mankind, that he may attend to the 
confervation of their rights, cfpecially with refpedl to Fuch as are dead 
or abfent ; — and as among thefe attentions to the rights of mankind 
is the fetting afide and taking pofleflion of the portions of abfentees, 
fuch a£ts by him on behalf of an abfentee are valid of courfe, — info- 
much that if fuch portion were deftroyed in his pofleflion, and the 


* In other words, there is no individual legatee. 
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legatee flUuld afterwards appear, ftill he would have no claim upon 
the heirs. 


It is lawful for an executor, in order to difcharge the debts of the 
deceafed, to fell a (lave for a fuitable price, in the abfence of the crcdi> 
tors ; for ais the teftator might have done fo during his lifetime, the 
executor, as his reprefentative, is entitled to do the lame. The 
ground on which this proceeds is, that the right of the creditors to 
the effeds of the deceafed lies, not in the things themfelves, but in 
their worth ; and the worth of the Have is not annihilated by the falc, 
as the price (which is in reality the worth) ftill remains. It is other- 
wife with reipedl to an indebted flave ; for the fale of fuch in the ab- 
fence of the creditors is not valid, as their right lies in the fer/oft of 
the flave, they having a claim to the earnings of his labour, which 
would be annihilated by the fale of him. 

If a perfon appoint another his executor, direding him, after his 
dcccafe, to fell a flave, and beftow the price in charity, and the ex- 
ecutor accordingly fell the flave and take poffeffion of the price, and 
it be afterwards loft or deftroyed with him, and the flave prove to be 
the property of another perfon, he [the executor] is accountable to 
the purchafer for the price, agreeably to the laws of fale ; and he is 
entitled to take an equivalent from the eftefts of the deceafed, being, 
as it W'cre, an agent on his behalf This indemnification, according 
to Haneefa, he is to take from the whole of the eftate at large, and 
fuch is the Zdhir Ranudyet. It is recorded from Mohammed, on the 
contrary, that he is to- indemnify himl'elf from the third of the ededs, 
as the inftruaions of the deceafed were in the nature of a will ; and 
the third of the property is the fund for the execution of a will. The 
ground of the doarine of the Zdhir Rawdyet is, that as the executor , 
in the fale of the flave, was deceived by the teftator, the reftitution 
made by him to the purchafer is therefore a debt due to him from the 
teftator ; and the debts are difeharged from the whole of the eftate, 
g • not 
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not from the third. It would be otherwife if the KAzee^ or his Ankent 
fhould fell the flave, and he afterwards prove the property of another; 
for in this cafe the obligations of the fale do not reft upon thofe of- 
ficers, but the purchafer comes at once upon the eftate for an equiva- 
lent to the price loft or deftroyed as above ; fince otherwife the door 
of magiftracy would be fhut, and the rights of manlund copfequently 
injured, as no man will undertake the office of Kdzet unlefs he be 
exempted from refponfibility. It is to be obferved that what is now 
advanced, that “ the executor is to take an equivalent from the ef- 
** fefts of the deceafed,” proceeds on the fuppofition of thefe being 
fufficient to anfwer this purpofe ; for if they he inadequate to it, the 
executor is entitled to an indemnification only in the greateft poffible 
degree ; and if the deceafed fhould have ho effects whatever, the ex- 
ecutor (like any other creditor) has no claim for indemnification. 

If an executor fell a flave which had fallen to the fhare of a child 
of the deceafed, and take poiieffion of the price, and it be afterwards 
loft in his hands, aiid the (lave prove the property of another perfon, 
the purchafer has in that cafe a claim for reftitution from the executor, 
who is entitled to indemnify himfelf from the fhare of the child in 
whofe behalf he adted ; — and the child is entitled to an equivalent from 
the fhares of the other heirs ; for upon the flave proving the property 
of another perfon, the diftribution of inheritance, as at firft executed, 
b annulled, the cafe being, in fad, the fame as if no fuch flave bad 
ever exifled, or been accounted upon as part of the eftate. 

If a perfon indebted to an orphan give a transfer -on fome other 
perfon, and the executor (the guardian of the orphan) accept the fame, 
fuch acceptance is approved, provided it be for the intereft of the 
orphan, becaufe of the perfon on whom the transfer is made being 
richer (for indance) than the transferrer, and alfo a man of probity ; 
for the power of afling is veiled in the executor, merely that he may 
employ it for the intereft of the orphan : — but if the transferrer be 
* richer 
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richer than the other, the acceptance is.not approved, aa being, in its 
tendency, prejudicial to the orphan. 

It is lawful for an executor to fell or purchafe moveables; on ac* or fell or 
count of the orphan under his charge, either for an equivalent, or at moveabtio* 
fuch a rate as to occafion an inconflderable lofe,— but not at fuch a “«*““*• 
rate as to make the lofs great and apparent ; becaule, the appointment 
of an executor being for the benefit of the orphan, he muft avoid 
ioflcs in as great a degree as poflible; — but with rcfpefl: to an tncon- 
fidercAle loft, as in the commerce of the world it is often unavoidable, 
it is therefore allowed to him to incur it, fincc otherwife a door would 
be Ihut to the bufinefs of purchafe and ftle. 

An executor, in giving a bill of ftle, muft not infert his power 
as an executor in it, but muft give a feparatc paper to that effect, out 
of caution ; for if the latter allb were infertad, it might happen that 
' the witneft to the ftle might fet his name to the bottom of the inftru- 
ment without examination, which would implicate a falfc teftimony, 
fincc with the executorfliip he has no concern. Some, moreover, 
have aflerted that the atteftation of the witneft ought to run in this 
manner— “ Sold by Zeyd the fon of Omar” and not “ by Zeyd the 
“ executor of fuch a perfon:”— but others maintain that this is im- 
material, and that the latter mode may with propriety be adopted, as 
exccutorlhip is a iriatter of notoriety. 

An executor has the power of felling every fpccies of property Hcmtjrahb 
belonging t6an adult abfent heir, excepting fuch as is immoveable 
for as a father is authorifed to fell the moveable property of his adult 
abfent fon, but not fuch as is immoveable, his guardian [the exe- heir" 
cutor] has the ftme power. The ground of this is, that the ftle of 
moveable property is a fpecies of confervation, as articles of that de- 
feription are liable to decay, and the price is much more eafily pre- 
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ferved than the article itfelf. With refped, on the contrary, to im- 
moveable property, it is in a ftatc of confervation in its own nature, 
whence it is unlawful to fell it, — unlefs, however, it be evident that 
it will otherwife periih or be loft, in which cafe the fale of it is 
allowed! 

It is not lawful for an executor to trade with the property of the 
Orphan ; for the confervation of it, merely, is committed to him, not 
the power of trading with it, — according to what is mentioned in tho 
A'iv^.ah upon this fubje£t. 

According to Mohammed and Aboo Toofef^ the executor of a bro- 
ther, with refpe£t to an infant brother, or one of mature age, who is 
abfent, ftands in the fame predicament as the executor of a father 
with refped to his adult abfent fon;--(in other words, he is em- 
powered to fell the moveable 'property of the orphan or abfentce ;) 
and fo llkewife of an executor appointed by the mother or uncle ; for 
as the mother and uncle are permitted to interfere in the management 
of the property fo far as relates to its prefervation, fo alfo is the exe- 
cutor who reprefents them. 

The power of the father's executor, in the management of the 
property of his orphans, is fuperior to, and precedes that of the grand- 
father. ' Shafe'i is of opinion that in this refpe£t the grandfather has 
the fuperior power ; becaufe the law has ordained him to be the re- 
prefentative of the father, where the latter has ceafed to exift, — 
whence it is that [failing the father] the grandfather inherits to MS' 
grandfon. The argument of our dodiors is, that as, in confequence 
of the will, the authority of the father devolves upon his executor, 
the executor’s authority is therefore that of the father, in efFeft,*— and 
confcqucntly the father’s executor precedes the. grandfather, in the 
fame maimer as. the father himfelf would. The ground of this is, 

that 
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that as the father, notwithftandlng the cxiftence of the grainlfathcr, 
appointed another to ad for his children, it may be thence iniciiiil 
that he confidered fuch appointment more beneficial to them than if 
they had been left to the management of the grandfather. 

If a father die without appointing an executor, the grandfather 
reprefents the father * ; becaufe a ghindfather is moft nearly related to 
the children of his fon, and moft interefted in their wclfiirc ; — whence 
it is that the grandfather is empowered to contrad the infant wards in 
marriage, in preference to the father’s executor, — notwithftanding 
the latter have precedence of him in point of managing and ading 
wkh the property, for the reafons already afligned. 


CHAP. vin. 

Of Evidence with refpetff to Wills. 

If two executors give evidence that the deceafed had aflociated a 
third pcrlbn with them, and that perfon deny his haying done fo, the 
evidence of the executors is of no effed ; becaule their aftertion having 
a tendency to their own advantage, in the eafe it will afford them 
from part of their labour, lays them open to fufpiciou. If, on the 
contrary, the third perfoii claim or admit 'of the exccutorfhip, their 
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evidence Is valid, on a favourable conftru£tion. Analogy would fug- 
geft that here alfo the evidence is null, in the fame manner as in the 
former inftance, and for the fame reafon. The ground of a more 
favourable conftruflion, in this particular, is that as theA/few has the 
power of either appointing an executor at the firft, or ailbeiating a 
third perfon (by that perfon’s confent) with the two executors, with- 
out any teftimony on their part, it follows that their teftimony 
merely prevents the JCaz^c from the trouble of nomination, by ren- 
dering it unncccflary for him to feck out and name a proper perfon to 
aflift in the executorlhip ; — the perfon ftill, however, holding his of- 
fice in virtue of the Kdzee's nomination. 

ft 

If two orphans give evidence that their deceafed father had ajf- 
pointed a particular perfon his executor, and the perfon mentioned 
deny the fame, their evidence is not credible, being liable to a fuf- 
picion in the advantages they would draw from the labours of a per- 
fon exerted towards the prefervation of their property. 

ft 

If two executors give evidence, on behalf of an infant heir [their 
ward] concerning property of the deceafed, or of any other perfon, 
it is of no cfFefl ; becaufe their teftimony merely tends to prove their 
right to the management of fuch property. 

If two executors give evidence, on behalf of an adu/t heir, con- 
cerning property of the deceafed, it is of no eftefl ; but it is valid 
concerning property appertaining to any other perfon. This is the 
dodrine of Haneefa. The two difoiples are of opinion that in both 
cafes the evidence is valid, becaufe it is not liable in either of them 
to any fufpicion, as the power of an executor over the property 
ceafes after the heir attains to maturity. The argument of Hanerfa 
is, that as executors have the power of confervation, and alfo of 
felling the moveable property of an adult heir in his al2ience, it 

follows 



557 


Chap.VIIL wills. 

• 

follows that their evidence, in favour of an adult heir, concerning 
any part of the deceafed’s eftatc, is not altogether free from fufpicion. 
It is otherwife with refpeft to their evidence, in behalf of an adiHt 
heir, concerning any other property, for over that the executors can- 
not poflefs any authority, as the deceafed conftituted them his fub- 
ftitutes with refpeft to his own eftate only, not with refped to the 
property of others. 

If two perfons bear evidence to a debt of one thoufaiid Jinns^ due 
from a perfon deceafed to Omar and Zeyd^ and Omar and Zeyd give a 
fimilar evidence in favour of thefc two, the evidence on both paits is 
valid. If, on the contrary, each of the parties in the fime manner 
give evidence that legacies had been left by the deceafed to the other, 
their atteftations are of no effedl. This is the dodlriiic of Ha?jetfa 
and Mohammed. Aboo Toofaf maintains that in neither cafe arc thefc 
evidences valid ; and fuch alfo (according to the relation of Khafdf ) 
is the opinion of Haneefa. There is alfo a tradition of Aboo Toofaf 
having concurred in the opinion of Mohammed. The rcafons urged in 
fupport of the validity of the evidence,' in the cafe of debt, is that 
debt relates folcly to^thc perfon ; and as the perfon admits a great va- 
riety of rights, the evidence of both parties is therefore admitted. — 
Neither does it follow, in this cafe, that either party is to partake of 
what may be obtained in payment by the other, fo as to caufc the 
evidence of this party to be a mere cftablifliment of their own right of 
participation, — infomuch that if a ftranger were^to pay, to one of the 
parties, of his own accord, the debt alleged to be due to that party, 
ftill the other party is not at liberty to claim any flhare in fuch pay- 
ment. The rcafons, on the other hand, againft the validity of the 
evidence, in this inftance, is that as the death [of the debtor] occa- 
fions the relation to ftiift from the perfon to the property, fincc in 
confcqucnCc of the deceafe the perfon no longer remains, (infomuch 
that if any one party were to obtain payment of his right from tlie 
eftate of the deceafed the other party participates with them therein, 

provided 
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provided the eftatc faffice for the difeharge of tlic debts* of both,) it 
follows that the evidence of eachf refpeflively, in behalf of the other, 
tujids to cftablilh a right of participation in whatever paymeiit that 
other may obtain in confequcnce; and accordingly, the teftimony is 
here liable to fufpicion. It is otherwife where th‘e debtor is living ; 
for ill that cafe the teftimony of each party [of creditors] on behalf of 
the other is admitted ; fince as the debt, at that time, refts upon his 
perfon^ not upon his property^ (the former ftill continuing exiftent,) 
a participation, therefore, is not cftabliftied in this inftance. 

If two perfons give evidence that a particular perlbii had be- 
queathed his female flavc in a legacy to two others, and the two 
others give evidence that the fame perfon had bequeathed a male flave 
to thefe two, both evidences arc valid ; for as their teftimony docs not 
in any refped: tend to eftablifh a participation, it is therefore liable to 
no fulpicion, and muft be admitted accordingly. 

If two perfons give evidence that a particular perfon had be- 
queathed the third of his property to Zeyd and jlmroo^ — and Zeyd and 
jimroo^ on the other hand, give evidence that the lame perlbn had 
bequeathed a third of his property to thefe two, the evidence of both 
parties is void and of no cfFcft ; (and fo likewife if the two were to 
give evidence that the perfon had bequeathed His male flavc to Zeyd 
and Amroo, — and Zeyd and ^mrooj on the other hand^ give evidence 
that the faid perfon had bequeathed his female flave to thofc two ;) — 
becaufe as the evidence on each part tends, in thofe inftances, to 
eftablifli a right of participation, it is therefore not altogether free from 
fufpicion. 


HEDATA. 
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Of HERMAPHRODITES. 


SECT. 1. 

Of who are Hermaphrodites, 

A KHOONSA9 or hermaphrodite, is a perfon poflefled of the 
parts of generation of both a man and a woman. If, there- 
fore, fuch perfon difeharge urine from the male member he * is ac- 


• The gendir of an obfolutt hermaphrodite is dubious. The tranflator follows the 
Arabic text in expreifing it throughout in the mafeuUney that being the moil generally ap- 
plicable. j 

counted 
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counted a male, or if from the female member, a female becaufe it 
is lb recorded in the traditions, ^d likewife reported from Alee and 
alCo, bccaufe the circumftance of the urine being difcharged from 
either member in particular, denotes that member to be the original, 
and the other merely a defeat. If, on the contrary, the perfbn 'dif- 
charge the urine from both members, re^rd is paid to that from 
which it firft: proceeds, as this denotes that member to be the origi- 
nal. If, on the other hand, the perfon difeharge his urine from both 
members equally (that is, at one and the faine time) he is a Khoonfd- 
or .mbigutus. moojh' k'tl^ or equivocal hermaphrodite, according to Haneefa ; — nor is 
any regard paid to the fuperior or inferior quantity of the urine in this 
inftance, bccaufe a fuperiority of difeharge from either member does 
not denote that member to be the primary, fincc this circumftance 
arifes merely from the urinary paflage in the one being wider than in 
the other. The two difciplcs maintain that regard muft in this cafe 
be paid to the comparative quantity of urine ; and confequently, that 
the lex is determined according to the member from which the greateft 
quantity proceeds ; becaufe this denotes that member to be the fu- 
perior and original ; and alfo, becaufe the greater quantity is, in clFedl 
of law, the whole. From whichdVer member, therefore, the prin- 
cipal quantity of urine is difcharged, that m6mber is accounted the 
fuperior. If, however, the urine proceed from both paflages alike, 
(that is, at the fame time, and in equal quantity,) the perfon is ac- 
counted an equivocal hermaphrodite, according to all our doctors, as 
in this cafe neither member poflcfl’es any fuperiority over the other.-— 
What is here advanced applies folely to hermaphrodites not yet arrived 
at the age of maturity ; — for upon an hermaphaodite attaining to ma- 
turity, if his beard grow, or he have connexion with a woman, gr 
noflunial emiflions, or his breads appear as tbofe of a man, he is ac- 
counted a male, thole being indifputable tokens of manhood'; — but if 
the breads fwell like thole- of, a woman, or the menftrual difeharge 
appear, or pregnancy, or carnal connexion with a man, the herma- 
phrodite is accounted a female, fuch being the tokens of womanhood. 

If, 
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If, on the contrary, no diftinguifliing tokens of dther iex appear, or 
the tokens of both, (fuch as a beat4, with the breafts a woman,) 
the perlbn is an equivocal hermaphrodite. 


SECT. n. 

Of the Laws refpeSling equivocal Hermaphrodites. 

It is a rule, with refpeft to equivocal hermaphrodites, that they An equivocal 
are required to obferve all the more comprehenfve points of the fpiritual 
law, but not thofe concerning the propriety of which [in regard to 
thenil any doubt exifts. 

An equivocal hermaphrodite, in landing behind the Imim for the muii take h;&‘ 
purpofe of prayer, mull take his ftation immediately after the men pS’pray- 
and before the women, as it is pollible that he may be a man, and it [J*’ 
is alfo pofliblc that he may be a woman. If, therefore, he chance to the nvoMCfi, 
Aand among the women, he muft recite thc.prayers repeatedly, for 
as it is poffible he may be a man they would otherwife be nugatory. 

If, on the contrary, he Hand among the men, his prayers are valid ; 
but the men who- are next to him are to recite their prayers re- 
peatedly, out of caution, as it is poffible that he may be a female. 

It is laudable in an equivocal hermaphrodite to cover his head, obferving ( n 
during prayer, with the Ikirt of his garment, and alfo to fit in the 
pofture of women ; for if he be a man, this is merely a deviation from wftcxn* of 
cullom, which docs not imply any pofitive illegality ; but if he be a 
VoL. IV. 4 C female. 
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female, bis negleding ib to do ivould induce an aboaiination, it being 
indirpenfably incumbent on, womim to be centered ufioa that .bccafton. 
It is alfo laudable in him, if. he be without a garment, to recite the 
prayers repeatedly ; but ftill the prayers are lawful although he ihould 
iiegleft fo to do. It is, moreover, abominable in him to wear filk or 
jewels. . ... „,f . . . 


Hr niu^ DOC 
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It is abominable in an equivocal hermaphrodite to appear naked 
before either man or woman, or to be in retirement with either mat( 
or woman except his prohibited relations. In the fame manner, it is 
abominable in him to journey in company with a man other than his 
prohibited relation,— or with a woman notwithftanding fhe be a pro- 
hibited relation, as it is not lawful for two women to travel together, 
although they be relations. It is alfo abominable (hat he be circum- 
cifed by either a man or a woman ; and therefore, to perform this 
ceremony, a female flave mufl be purchafed at his expeucc;— or, if 
he be deflitute of property, the price of fuch Have muft be advanced 
to him, by way of loan, from the public treafury, with which he 
may purchafe her for the purpofe of circumciiing biin ; and having fo 
done, fhe is to be fold, and hei^ price paid into the treafury, as he has 
tllen no ftuther occafion for her. 


Jtaies to be 1 f an cquivocal hermaphrodite undertake a pilgrimage during his 
dutiqg » adolefcence, (that is, when nearly arrived at maturity,) Aboo Tooftf 
pilgrimage, declares he is uncertain which mode of drefs, is moft proper for him to 
adopt ; for if he be a male, his wearing a Teamed garment is abomi- 
nable ; and if he be a female, it is abominaUe tb wear any thing elfe. 
Mohammedi however, fays that he ought to wear a Teamed garment, 
in the fame manner as women ; becaufe it is ftill more abominable for 
a woman to neglcA this during [nlgrimage than for a man to 
wear it. 


Ir 
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If a man Aifpend the emancipatioa of hU flave». or the divorce of 
his wife, upon the circumihuice of her produciug *' a noale child,'’ 
and flie be delivered of an bcmmplirttiiu child, the divorce or emanci- 
pation do not take place until the lex or condition of the child be fully 
afcertained^ iince the perlbn cannot incur the penalty, in this inAance, 
becaule of the doubt. 

-If a man deckre^ aji nay male ilaves arc free,” or, “ ail my 
female flaves are free^”-.— aodi he be poflefl'ed of an hermaphrodite 
(lave, this Ikve is not emancipated -until his real condition be afcer- 
taincd, fince here the mafter cannot be forfworn, bccaufe of the doubt. 
If, on the contrary, he thus mention his male and female (laves to- 
gether, the hermaphrodite is in that cafe emancipated, fince one or 
other delcription applies to him iudifpuubly, as he muft be either a 
male or female. 

If an hermaphrodite declare himfelf to be a male, or a female, and 
he be of the equivocal defeription, hi$ declaration is not credited, as 
his plea is repugnant to the fuggeftion of proof. But if he be not of 
an equivocal defeription, his declaration may be credited, he being 
better acquainted with his own ftato than any other perfon. 

If an equivocal hermaphrodite die before his condition be alcer- 
tained, the ceremony of ablution muft riot be performed upon his 
body by cither man or womau, neither of thofe being allowed to per- 
form it to the other. Ablution, therefore, being impra£licablc in 
this infiance, the ceremony of teyummm [rubbing with duft or fand] 
muft be fubfiituted for it ; — and it is mentioned in the "Jama Ramooz^ 
that if the teyunmim be performed by any other than a prohibited re- 
lation, the hand muft be covered with a cloth. 


If 
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Ir a hermaphrodite die at an age bordering on-matarityi (at twelve 
years of age, according to the Jama Ramoan^) the corpfe is not to 
have the ceremony of ablution performed npon it,> whether it be male 
or female. Upon depofiting it, moreover, in the tomb or grave, it 
is laudable to cover the fame with a doth, this being mdifpenfable 
with refpeA to women, although not with refped to men. 

When there is occafion to repeat the funca^l pwyers over a man, 
a woman, and a hermaphrodite, at 'the fame time, the bier of the 
man muft be placed next the Itadm^ that of the hermaphrodite next, 
and beyond all the bier of the woman. 

Where there is any reafon for interring a hermaphrodite in the 
fame tomb [or grave] with a man, the former muft be depofited after 
the latter, as it is poftible that he may be a female ; and a partition of 
earth muft alfo be conftrufted between them. If, on the other hand, 
a hermaphrodite be interred in the fame tomb [or grave] with a wo- 
man, he muft be depofited firft, as it is poftible that he may be a 
man. 

It is laudable to fhroud the body of a hermaphrodite in the fame 
manner as that of a woman, by wrapping it in five cloths ; for, if it 
be a female, fuch is the ordained praAice with refped to women ; and 
if it be a male, this is merely an excefs of two cloths, which is a 
matter of no moment. . . 

% 

Ip a man die, leaving two children, one a hermaphrodite, and the 
other a fon, in that cafe, according to Haneefaf the whole inheritance 
is divided between tiiem in three fhareS, two going to the fon, and 
one to the hermaphrodite; becaufe he holds a hermaphrodite to be 
fubje£l to the law of a woman, unlefs his condition be afeertained to 

be 
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be otherwife. SMStHa^ on the contrary, maintains that in this cafe 
the hermaphrodite is to receive half the fhare of a male heir, and half 
the lhare of a female,— by firft calculating the amount of his lhare, 
fuppofing him to be a male, and then the fame fuppofing him to be a 
female, and adding the two together, and paying him a moiety of the 
added Turns. Mthanmud and Aim Toofaf fubfcribe to this opinion. 
They, however, differ in their expofition of it ; for Mohammed holds 
that the whole inheritaip:e is to be divided into twelve parts, feven of 
which go to the fon, and five to the hermaphrodite ; — whereas Aboo 
Toof <^ alleges that it is to be divided into feven parts, four of which go 
to the fon, and three to the hermaphrodite. The argument of Aboo 
I'oofrf is that the fon, if he flood alone, would be entitled to the 
whole inheritance ; and the hermaphrodite, if he flood alone, would 
be entitled to three fourths of the inheritance,— he being entitled 
(when {landing alone) to an half, if accounted a male, or to the 
whole, if accounted a female ; for the whole property confifls of four 
quarters, the half of which is two quarters, — and thefe, being added 
together, make fix quarters, the half of which is three. Where, 
therefore, thofe two unite in one inheritance, the eftate is divided 
between them according to their rcfpeaive proportions of right ; 
and as the right of the fon is to four fourths, and that of the her- 
maphrodite to three fourths, the former gets in the proportion of 
four, and the latter in the proportion of three; — and accordingly, 
the whole inheritance is divided into feven parts, four of which go 
to the fon, and three to the hermaphrodite. The argument of 
Mohamned is that, fuppofing the hermaphrodite to be a male, the 
inheritance would be divided between him and the fon in equal 
lhares; or fuppofing him (on the other hand) to be a female^ 
it would be divided between them in three lots. We inuft thcic- 
forc have rccourfe to the fmalleft number which admits of divi- 
fion by two and by three ; and as this number is fix, it follows that 
on the former fuppolition the inheritance is to be divided equally 

between 
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Ijctvrcen the two, three (hares of the fix going relpeftively to 
each, — or tliat, on the latter fuppofition, it is to be divided be- 
tween them in three lots, two (hares of the fix -going to the her- 
maphrodite, and four (hares to the fon. The hermaphrodite, there- 
fore, is entitled to two (hares, unquefiionably; anU there being 
dill a doubt with refpe£t to the one redundant (hare, that is di- 
vided into two. Hence the hermaphrodite gets two (hares and an 
lialf ; and a fraction thus falling to his (hare, the root of the pro- 
pofition (lix) muft be multiplied by ‘tw/o, iO order that there may 
be no fractions * ; and the whole calculation, beiiig twelve, will 
come out right, in this way, that five go to the hermaphrodite, 
and lcvei\ to the fon. The argument of Haneefa is, that it is 
ncccflary, in the firll place, to efiabli(h the hermaphrodite's right 
ill the inheritance ; and as the fmallcr portion of inheritance (namely, 
that of a woman) is unqueftionable, and any thing beyond it is 
doubtful, that alone is to be cftablilhed, and due, which is certain 
and iudifputable, not any more, as a right to property is not ad- 
mitted under any circumftiuicc of doubt, — the point in queftion 
being, in fafl, the (ame .as where a doubt exifts with rcfpcfl: to a 
right in property, founded on any other caufc befides inheritance, 
in wliich cafe the unquefiionahle proportion only would be decreed, 
and fo here like wife; — excepting, however, in the cafe of a /mailer 
Iharc-I- going to the hermaphrodite, fuppofing him to be a male ; for 
then he would be entitled to the (hare of a fon, fince, in fuch in- 
fiance, that would be his indifputable right ; - as where, for infiance, 
a woman dies, leaving heirs her hulband, mother, and a full lifter f 


• That is, in order to reduce the whole to integral parts, 
f Namely, a fii<allcr fliare than the half of the whole. 

This might be rendered, with more drift propriety, “ a fraternal eennexhn” an 
hermaphrodite being, in faft, neither a brother nor filler. The rranflator, however, 
thinks it mod advifcablc to adhere literally to the original. 
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who is an hermaphrodite, — or, where a man dies, leaving heirs his 
wife, two maternal brothers, and a full fiftcr who is an hermaphro- 
dite;— -in the former of which cafes (according XoHantefd) one half 
' of the property would defeend to the hulband, a third to the mother, 
and the remainder to the hermaphrodite, — and in the latter, a quarter 
would dclcend to the wife, a third to the two brothers, and the re- 
mainder to the hermaphrodite ; for in both thefe cafes the remainder 
is fmaller than either of tho two full (hares,— that is, the (hare of the 
hermaphrodite Tuppolingltim to be a man, and the fame fuppofing the 
hermaphrodite to be a woman. 


HEDAWL 
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CHAPTER THE LAST. 

MISCELLANEOUS CASES, 

W HERE people read a deed'of bequeft to a dumb peribn, and 
defire to know whether they (hall teftify fuch deed on his 
behalf? and the dumb perlbn makes a iign by an inclination of the 
head, equivalent to the expreilion of affent “ TesV* — or, where a 
dumb perfon himfelf writes fuch deed, and they thus defire to know 
whether they Ihall teflify it on his behalf ? and he makes a fign, by 
an inclination his head, in the affirmative,— the bequeft, provided 
the fign be made in fuch a manner as is commonly ufed to denote 
affirmatipn, is vidid ; — but this mode of affirmation by a fign does 

not 
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not fuffice with refpe£l to a perfon whofe inability to fpeak is fuper- 
venient, occafioned (for inftancc) by fome recent diforder. — Shafe'i 
maintains that the fign in quedion is cognizable and valid equally 
with refpeft to both ; for the inability' alone is the caufe of its being 
at all admitted as fufficient, a caufe which exifts alike in bothi — Our 
doctors, however, conceive a natural difiercnce between a perfon ori- 
ginally dumb, and one who merely labours under a recent incapacity 
of Ipeech, for various reafons. — First, ligns are not cognizable, 
unlefs they be habitual and their meaning afeertained, which is the cafe 
with the iigns of a dumb perfon, but not with thofe of one who has 
merely loft his fpeech. (Still, however, our doftors hold that if this 
perfon be fo long deprived of fpeech as to render figns habitual to him, 
and their meaning afeertained, he then ftands in the fame predicament 
with a dumb perfon in this particular.) — Secondly, the perfon in 
queftion is chargeable with a negleft in not having made his will be- 
fore he had loft his fpeech, whereas no fuch negleft can be charged to 
the dund/ perfon. — ^Thirdly, it is moft probable that a recent inca- 
pacity of fpeech will be removed and yield to remedies, which is not 
the cafe with dumbnefs, and therefore there is no analogy between 
them. 


Where a dumb perfon is capable of cither writing intelligibly, or a dnmb per- 
making intelligible figns, marriage, divorce, purchafe, or fale, dc- 
dared by him, are valid, and retaliation is alfo executed on his behalf, lijge, di- 
or upon him; but he is not liable to puniflimcnt*, nor is punifo- 
meiit inflifted on his behalf,— His written deeds arc valid, and cogniz- 
able, for this reafon, that the writing of an abfentee is equivalent to cur puniill- 
the oral declaration of a perfon aftually prefent ; (infomuch that the means o/ri- 
prophet, in promulgating his laws, fometimes ufed one mode, and 
fometimes another;) and is the ground of validity with re- 

* Meaning, punijhment fir offtnees againfi God, namely, for vjhtrtdm mi fiander-, as 
is explained a little farther on. 

VoL. IV. 4 D fpea 
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fpcdl to the writing of an abfentee, which ground exifts Hill more 
ftrongly in the cafe of a dumb perfon. — It is to be obferved that writ- 
ings arc of three different forts or defcriptioills : I. regular tejiimonials *, 
(meaning, fuch as are executed upon paper, and have a regular title, 
fupcricription, and fo forth, as is cuftomary,) which are equivalent • 
to oral declaration, whether the perfon be prefent or abfent : II. ;V- 
regular teAimonialsf , (meaning, fuch as are not written upon paper, 
but upon a wijil, or the leaf of a tree, or, upon paper without any 
title or fuperfcriptjon,) which are not admitted as proof farther than 
merely as they fignify the writer’s objeft or defign ; and III. writings 
which are not teflimonials in any fenfe (meaning fuch as are deline- 
ated in the <*/>, or upon wa/#r,) which, as they are merely equiva- 
lent to words not heard, aieno way cognizable, nor attended with any 
efted.— ‘With refpeft to Jigns made by a dumb perfon, they are re- 
cognized in the cafes of marriage, divorce, and fo forth, (as men- 
tioned above,) from necellity, fince thofe are matters in which the 
right of the individual alone is concerned, and which are not reAriAed 
to any particular form of words, but are even, in fome inAances, 
(fuch as of Beeya-Taata, or fale by a mutual furrender §,) effefted 
without any words whatever ; and retaliation alfo is a right of the 
individual.; — But there is no necejjity for punijhment^ as that is a right 
of God, whence the prevention of it by the exiAence of any doubt,) 
and therefore, if a dumb perfon verify the report of a flanderer, Aili 
he is not liable to punifoment, — neither is puniAiment infiifted upon 
him if he himfelf Aander another by figns, becaufe the Aander is not 
exprefsj which is the condition of its being puniAiable. — ^The differ- 
ence between punUhmeut and retaliation is, that the former is not 

* Arab. Mooji^hten Marfotm, It is a technical term, applied to all regular deeds, 
contra«^1s, &c. 

t Arab. Moo/i^heen Ghayr Marfoom. This is the fame term, only with the addition 
of the privitivc Ghayf\ J. Arab. Ghayr MioJVbtcn* 

5 See Vol. II. p. 361. 
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eftablilhed by doubtful evidence, whereas the latter is lb ; — for if vvit- 
nelles charge a particular perfon with “ illegal carnal conneBtonf 
or a perfon make confelfion of “ illegal carnal connedtionf ftill pu- 
nilhment is not to be itifliflcd ; whereas if witnefles teftify to “ a 
“ murder" in general terms, or a perlbii make a confelhon of “ a 
murder f retaliation is inflicted, although the term ** wilfuC* Ihould 
not have been exprcfsly mentioned.-— The ground of this is that re- 
taliation poffefles the charaAer of reciprbeity^ as having been or- 
dained for the reparation of injuries ; and it is therefore admitted to he 
eftablilhed notwithftanding a doubt, in the fame manner as all other 
matters of reciprocity which concern the rights of the individual. — 

With refpeft, on the contrary, to fuch punilhments as are iiiflifled 
purely in right of God, they have been ordained for the purpole of 
determent ; and as that does not bear the charader of rceiprocity, 
punilhment, as not beitig a matter of necclfity, is not eftablilhed 
under any circumftance of doubt. — Mohammed^ in treating of Ac- 
knowledgments*, fays “ the writing of an abfentee is not cogniz- 
able as proof, with refpeft to retaliation — (in other words, if an 
abfentee fend a written acknowledgment, inducing retaliation upoit 
himfelf, fuch acknowledgment is not cognizable.) Our author re- 
marks, upon this paflage, that it may be taken in two ways. First, 
by the abfentee may be meant abfentee, whether dumb or other- 
wife ; and on this conftru^ion the point admits of two determina- 
tions; the one, what is here mentioned ; and the other, what has 
been before recited. Secondly, by the abfentee may he meant a 
perfon who is not dumb ; — as if he \Mohammed'\ had faid the writ- 
“ ing of an abfentee, not being dumh^ is not cognizable as proof with 
•“ rel^£t to retahation, ftnee, having, the power of Ipecch, it is 
« poffible that he may himfelf appear, and make an exprefs confeflion 
by word of mouth;— an expeilation which cannot be entertained 
** with relpeft to a dumb perfon, lince it is impoflible tliat fuch 


* Probably in the Malfott, 
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“ pcrioii (hould fpcak, fb as to make an cxprefs oral confcflion.”— 
Some of our doctors entertain an apprchenlion that the figns of a. dumb 
pcrfon, who is at the lame time able to 'write, are cognizable; be- 
caufe ligns are admitted as proof purely from necellTty, which does 
not cxillin this inftance. — This apprchenlion, however, is repugnant 
to what has been before thentioned, as from that we Are to infer that 
the ligfis of a dumb perfon are cognizable, notwithHanding he be capa- 
ble of writing; 4br as it is there laid that “ if a dumb perfon make 
“ ligns, or write,, it is valid,** it follows that ligns and writings are 
of equal weight, and that cither of them fulHces; — the realbn of 
which is that figns and writings are, both of them, admitted as proofs 
purely from nccellity ; and as, on the one hand, writing polTelles an 
explicitnefs of which ligns arc dcllitute (the defign or meaning of the 
perfon being afeertained indubitably from what he writes,) whereas 
ligns are of an ambiguous nature, lb, on the other hand, ligns pof- 
fefs an explicitnefs of which writings are dellitute, as they approach 
Hill nearer to fpeech ;— and ligns and writings are therefore upon an 
equal footing. 

The writing of a perfon who has been deprived of the ufe of fpeech 
by any accident, for two or three days, is not cognizable, any more 
than that of an ablentee who is not dumb, lince there is ftill room to 
hope that he may be able to Ipeak, as his organs of fpeech re- 
main. 

c.ife of If the* carcafes of flaughtered* goats be promifcuoully mixed with 

cMcIferbc- thofc of carrion-)- goats, and the one be not known from the other. 


* Arab. Mazbooh^ meaning thofe regularly flain according to the preferibed form of 
labbah. (Sec Vol. IV. p. 62.) 

r. 

t Arab. Mosrdar^ meaning thofe which have died a natural deaths or have not been 
ilain according to the preferibed form. 


and 
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and the number flaughtered exceed the number of carrion, the pci finis '"f: promif- 
about to ufe them mufl: make a deliberate feleclion, and eat fuch onlv miwli* «it;i 
as they fuppofe moil likely to have been lawfully Ihin. — Hut ii' the 
number of carrion* exceed the number flaughtered, or if they be equal 
innumloer, none of them mufl: be u fed. — What is here advanced ap- 
plies folely to a (it nation which admits a latitude of choice; for in a 
fituation of ncccHity the fclc(.T:ion may be made under citlier circum- 
ftance, and thofe ufed which the people fuppofe mofl^ilikcly to have 
been lawfully flain ; becaufc as, in time of want, indubitalde carrion 
is allowed to be lawful, it follows that what comes w'ithin the pol- 
fibility of having been duly flain is lawful a fortiori-, but llill a delibe- 
rate felciflion muft be made, flnee it is molt likely that by this means 
thofe will be ufed which have been duly flain ; and the feleclion is 
therefore not to be difpenfed with except in cales Of extreme urgency. 

Shafei maintains that, in a lituation which admits a latitude of choice, 
it is not lawful to eat any of the goats, notwithllanding the numbei 
of thofe duly flain exceed the number of the carrion ; for as the felcc- 
tion is an argument of neceflity, it is not to be pracliied except in a 
cafe of neceflity, which docs not apply to a fituation admitting a lati- 
tude of choice. The argument of our doftors is, that the circum- 
llance of the flain goats exceeding the carrion in number is equivalent 
to neceflity, whence the eating of fome of them is lawful after a due 
leledion in the fame manner as it is lawful to take and ufe articles 
fold in a Muffulman market, becaufc of the greater number of com- 
modities there exhibited being lawful, notwithftanding a market be 
not altogether free from certain prohibited articles, I’uch a» Jiolcn or 
afurpedgoo^^i and the like; the ground of which is, that as it is not 
always poflible to Anakc a diftinition with refpe^l to /'mail matters, a 
regard to them is remitted, lincc othcrw ife the bufiuefs of life could 
not be carried on; and accordingly, a Imall degree of dirt, or of 
nakednefs, in prayer, is not ot any moment. In a calc, therefore, 
where the number of flaughtered goats exceed* that of the carrion, 

the 
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the eating of fome of them is allowed, from a fpecies of necellity. It 
is otherwife where the number of the carrion exceeds or equals that of 
the flain; for in this calc, fuppoling 4he lituation to be fuch as 
admits a latitude of option, no neceffity whatever 4 pxifts. 


THE END. 
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N. B. All the Heads of Books are in Capitals* 


A. 

Abscokdino of Slaves, TI. 278, to 285. III. 506. 

Abrcntoc, decrees aiFe£tmg an, 1 . 402. 11 . 635, 636.-^inaintenance to the relations of an, 
I. 416. 

Abominable, definition of the phrafc, II. i6g. 

— — Sales, II. 428, 460. 

Abominations, IV. 85, to 127. 

Abuitve language, II. 65, 78. 

Abyffinians, method of flaying animals among the, IV, 66. 

Acceptance (in fale,) II. 36a. 

Accidental homicide, IV. 277. 

Accidents, -a pledge cannot be taken in fccurity againfl, IV . 208. 

Acknowledgments, III. 137, to 173.— by an a^ent. III. 47. — ^by :k father cre exemu} ^ 
^O. — by an infant or idcot, 471. — ^by a licenced Jlavc, 498. — ^aivi In'fivcjl, iht'- 
ference between, IV. 472, 504.-01 debt upon a dcathbal, 494, 564. 
Adoption. (See fVtlla Mawalat.) 

Adulterer, may be flain in the a6I by the woman’s hufband, II. 77. 

Adultery. (Sec IVhwedonu) 

Advertifement, in tltc cafe of troves, II. 266, 273. 

Affinity, matrimonial prohibitions occalioned by, 1 . 76.— (of a fla\cl a caufc of emanci- 
pation, Hi. 440. 


Aflray, 



INDEX,* 


AftVay, .1 pcrCon foiintl llain in an, IV. 442. 

(in Zukat^) rules rerpcvSling, I. 20. 

Age, full, time of attaining. 111 . 482. • 

III. 1,1062 . — iwmmt 'ngty 1 . 116. — commiffion of, may be rctra&ed at tlic 
pleafiirc of the conilitiiciit, 257.— exempliiied, II. 314.— -is not in- 
heritable, IV. 23P.. 

Agent, .u 5 b of, exceeding his commifTion, are mill, L 120. — for a mijfmg perfon, II. 286- 
— adling for a partnerlhip, 320. — infpe6Iion by, in purchafe^ 400. — appoint- 
ment of, may be cOabliihed by any cafual i!:iforiTiation, 658. — atteftation to 
the apjKiintment of, 694. — general rules refjicfting, III. r, to 62. 

Agents, two or more ading jointly, IH. 29, ^^^fecondary appointed by the />r/W?y, 41. 
•— for litigation ^and fei^iny 44, 56. 

Allay (imrivorce,) laws refpedting, I. 306, to 312.— .refcindineiit of claims with rcfpedl 
to, III. yr. 

Agriculture. (Sec Cultivation,) 

Akilaiy of whonlconfifting, IV. 449, 452, roles for levying fines upon, 447, to 465. 

Alien, (infidel,) declaration of, in Zakiity 133. — robliery committed upon, does not oc- 
caflon punifhmcnt, II. 136. — general rules with rcfpe£l to, 150, to 198. — 
cannot on behalf of his infant child, IIL 43, 

Alienation of property (to charitable purjKifes,) 11 . 337. 

Alimony to a divorced wife, T. 406. II. 22. 

Alms, a male of expiating Tthaiy T. 339. — cafe of a trtruc property beftowed in, Tl. 268, 
or.deedy III. 299, 310.— grants of, by a licenced Jlavcy HI. 500. 
— bcquells of, IV. 514. 

Amercement. (See Fines,) 

Amputation (for theft,) rules rcfpefling, II. 85, to 107. 

Anlmah, tendernefs to, recommended, I. 418. — ftrayed or lofi, IT. 269.— borrowing of, 

III. 286. — ufurpation of, 537. — ollbnces committed by or upony IV. 373 
to 384. 

Apoilacy of a hujhand or wifcy 1 . 182. II. 58.— of a Mokatib^, 243.— of an infanty 245. 
—of a dimkaid or lunaticy 246.— under a mental refervation, HI. 467. 

Apoftaics, rules rcfpc£ling, I. 176. II. 202, 213, 214, 225 to 246.— cannot for his 

infant child, HI. 43. — upon compulfion, III. ''466, 467. — wills by 

IV. 537. 

App.mJ, excefs in, IV. 92. 

Appellant and Refpondenty HI. 69. 

Appendages (in fale,) 11 . 501. 

Appointment of a Kazccy 11 . 615. — evidence to the, 677.— of an agent, HI. i, 2) &c. 

—of fccondaiy agent by a primatyy 41.— of an executor, IV. 539. — to 
charitable ufes, (fee Appropriations,) 

Apprentice (to an artizan,) II. 325. 


Appropriations 

/ 
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ppropriatlons (to pious and charitable purpoTcs,} II. 334 to 359. 

Aquedud^. (See fVater-courJh,) 

Arabian tribes, the (ix degrees of, 11. 71,5. 

Arabs claim a fuperiority over others. III. 443. 

Arbitration, 7 
Arbitrator, J 

Arbitratory atonement. (Sec Award of Equity . ) 

Arms, falc of, to rebels, IL 255. 

AHaults, by highway robbers, IT. 133. — ^homicide in repelling, IV. 29 1 to 293. — ^ge- 
neral rules refpedling. (See Afurdet. Afanjlaughter* Hoihdcide,) 

AHcs not fubjedi to Zakat^ I. 16. — the milk of unlawful, IV. 74, 86. 

Atonement, redemptionary. (See Redemption.) 

Attcllation to a contradi of fale, II. 592.— of Kaxee^ letters, 630.— of evidence, 709. 
Attorney. (See Agent for Litigation.) 

Award of equity defined, IV. 333. 

Avenger of blood, IV. 272. 

Auxiliaries entitled to a Ihare in plunder, II. 164. 


B. 

Bail, II. 567 to 605. — in partnerfhip, 300, 301.— given upon a deathbed, 30a.— for the 
perfon, 568.— 4 br property, 575.-^in which two arc concerned, 598.~by 
freemen or JUxves in behalf of each other, 602.— for ihc perfon, 111. 76. — 
pledges not received in cafes of, IV. 21 1. 

Baker, hire of a. III. 318. 

Banifhmcnt. (^ec Expatriation.)— oi \oo{q viovaen^ II. 17. 

Bankrupt. (Sec Infolvent JDebtors.) 

Barter, rules of, II. 430, 469, 536.— difputes in. III. 85. 

Bafe money, II. 560.— fale in exchange for, 562. 

Baflards, 1. 485. — evidence of, II. 692. — fines incurred by, IV. 463. 

Baftardy, decree of, I. 439. II. 68- 

Raxar^ cafe of a perfon being found {lain in a, IV. 440. 

Bees, fale of, II. 436. 

Bequefis, mull: be claimed in the name of the ieftalor^ I. 463. — rules concerning, I. 467. 

IL 245 . — ^to an heir is invalid. III. i65.-r-by an inhibited proiligal, 481. — 
mufl not exceed a third of the teftator’s property, IV. 468. — acceptance and 
rejedlioii of, 473, 474, 475- — ^hy an infolvcnt perfon is void, 475. — refeind- 
ment of, 478.— of a third of the efiate, 486.— cafes of joints 493* 496- — 
of an apartment in a partnerfhip houfc, 497.— to pious puqofes, 5 14 to 5 1 7. 
—by ZimmeeSf 534. 

VoL. IV. 4 E . Bcf[)eaking 
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Befpcaking of articles from a workman, IL 540. ^ 

Befliality, TI. 27. 

Bill of falc, attcClation to a, II. 676.— by an proper (airtsi of, IV, ’553, 

Birds, fale of, II. 432. ' 

Birthj- evidence to, II. 677. III. 69, 134. 

Blind perfons, not required to engage in war, II. i4i.-i»-purchafc and £de by, 402.^ 
evidence of a, 682. 

Blood, the fale of, null, 11 . 428. 

Boat, cafe of a perfon being found (lain in a, IV. 439. 

Bondage, compofition in claims of. III. 186. 

Books, theft of, 11 . 92. 

Booty, public, theft committed upon, II. 100. 

Borrowed Articles. (See Loans,) 

Borrower not refponfible in a cafe of theft, 11 . 10 1. 

Borrowing with a view to pawn, IV. 246, to 250. 

Breach of truft, II. 93, I02. 

Bricks, II. 539. 

Brickmaker, hire of a. III. 319. 

Bridles (of a hog,) II. 438. 

Brother, evidence concerning a, II. 687, 693. 

Building proje&ing over the highway is a nuifance, IV. 357, 560. 

Bullion, ZakiHt due upon, I. i8.«-^ r^fentative of valuu^ II. 307.~\ifurpation of, 
III. 536. 

Burglary, II. 103. 

Burying-ground, appropriation of a, II. 338, 350, 357. 

Butter, 41e of in the milk, 11. 433 . 

Buying, vows rcfpedling, I. 544. 


C. 


Calves, the laws of Zakat refpe£ling, I. 10. 

Camels, laws of ZuAA refpeding, I. la, 16.— method of flaying, IV. 72.— hire of, (fee 
^aUmpedsy ) — firings of, 378. 

Camp, a perfon found flain in a, IV. 442. 

Capital flock in Mo%aribat contrails, III. 216. 

Capitation-tax, II. 143, 159. — in what cafes impofedupon aliens, i96.-«^eneral rules rc- 
fpedling, 204, 21 1 to 215.-— arrears, of, a i7.-^umiliating manner of de- 
manding, 217. ^ 

Captives taken in war, II. 160, 169. 


Caravan, 



•INDEX. 


Caravan, rGfl:)bcry committed in a, II. 136. 

Caravan^Serai, Veiling from a, II. I02.— appropriation to the pwrpofe of a, 350,357. 
'Carrion, the Tale of, null, 11 . 429.— 'definition of, IV. 212. ’ 

Carrion-crow, is unlawful to eat, IV. 74. 

Cattle, labouring, exempt from Zakat^ I. 18. — ftrayed, the fccuriiig and takii^g care of, 
II. 269.— (for other rules rcfjx:£ting, fee Animats,) 

Charity, agency for the diftribution of, III. .8. — ^bequefts of, IV. 514. 

Chafe. (Sec Hunting,) 

Chaftifement, II. 75. 

Chattel property, definition of, I. 28, 

Chefs, playing at, II. 688. IV. 122. 

Child born of the Have of an apoftate, II. 239. 

Child- Healing, II. 91. ^ 

Children, are under the father after infancy, I. 389. — ^born of a free woman arc In all oalei 
. free, 436. — bom in marriage, are fubje^l to the condition of tlic mother, 43O. 
— (for other rules refjiedliiig, fee Infant^,) 

Chriftian, form of admiiiiftcring an oath to, III. 78.— cbim of parentage by a, 133. — 
may MuJJ'ulman (laves, 390. — may be vifited in llckncfs, IV. 121. — 
fine for offences againft, 332. — ^bequeft by a, 534, 539. 

Churches, conHrudlion of, II. 219. — bequeft towards creifting a, IV. 534,^339. 
Claim, in virtue of bail, II. 576. — of a furcty upon his furetcc, 579. — c-afe of a, founded 
on gift and purchafty 643. — to a moveable property. 111. 64, 65. — to landy 
65. — toy/oAvz property, 73, 103, 104. — ^ a /; property, 274. 

Claim of OJfipiingy I'. 478.. TIT. 7 1. — made by an apoHatc, II. 236, 239. 

Claim of Payentagt^* II. 259, 260, 261. III. 71, 74, 124 to 136. — ^with ref|)cft to a child 
begotten under a deception, 135. — cannot be 1 emitted for a compofition, 185. 
Claim of Right for a compolitioii, 185. — to tlie fubjc6t of a lale, II. 503. — fet up by two 
perfons to property in the Iiands of a third. III. 272. — in partition, 1\ . 27. 
Claims, ni. 63 to 136.-— of Shajlu 5^9. 

Cloth, purclvife and falc of, II. 367,371, 449, 539.— (ufurped) wearing of, HI. 53S.— 
partition of, IV. 12. 

Clothing, vows rcfpe£ling, I. 351. 

Coboire, tclVimony of, il. 693. 

Coin, may be fold by weighty 11 . 492. 

Coinage, difiindlions of bafe and pw cy II. 560. 

Colle^Ior of taxes, allowance paid to, I. 54. 

Cmmon hh clingy III. 350. 

Compacts qf Cultivation, IV. 39 to 53. 

Compacts or Gardening, IV. 54 to 61. 

C-ompcteiit witnels. (See Evidence, ^fejUmom,) 
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Cmplete Retirement, (See Khalwat Sabeeh,) 

Composition, III. 174 to aio.— for a debt, bjrafuretjr, 11 . 58i.«»fcr warAp, III. 8. 
^ — rafter acknowledgment or denial) 9 •—in, Kitabat^ 403.— fof ofiencesagainft 

the perfon, IV. 30O) 331. 

Compulsion, III. 452 10467. 

Conceflion of an obje6t claimed, III. 7a. — ^in what cafes not allowed, compofi- 

tion) of immoveable property, 178. 

Concubinage, vows with refpcA to, I. 541. 

Conditional bail, II* 577- ^ 

Confei&on, of whoredom, 11 . 5.— of drunkchnefs, 56.— of flandcr, 57, 64.— of tlicft, 
86, 119. 

Conquered country, rules with refpeS to, II. 159. 

Confanguinity, plea of, III. 74. 

Conjtderation c/’KlTABAT. (Sec Rffifom,) 

Conflituent, teftimony of, muft be cr^ited with refpedl to his inftru 61 ions, III. 37. 
Contrail, of marriage, I. 72 to 183.-01 fealty to government, II. 156. — of partncrfliip, 
296 to 333«— of fale, 360 to 566.— of bail, 584.— concluded by an agent, 

III. 6. — ^by a fecondary agent, 41. — oiMeixaribat^ 212 to 258.— of hire, 
312, to 375.— concluded by an infimt or lunatic, 471,— of pawn, 

IV. 189. 

Converfing, vows with rcipcdl to, T. 327. 

Converts to the MuJJulman faith, II. 170, 209, 215. 

Cook, hire of a. III. 319. 

Coparceny, (partnerfhip by joint inheritance,) 11 . 296. 

Copartnerfliip, rules of, II, 295 to 333, 600. 

Copper coinage, II. 563. 

Corn, ibnding, theft of, II. 89. 

Creditor, Aealing the property of his debtor, II. 95. — ^rights of a, III. 161, 163. 
Creditors, rights of. III, 161, 163.— joint partners in a debt, 199. 

Creed. (See Kalma,) 

Criminal profecutions, agency fdr, III. 2. 

Criminals, convi&cd, teftimony of, II. 688. 

Crocodile, the flefli of unlawful, IV. 74. 

Crows. (Sec Rook, Carrion-Crow,) 

Crucifix, theft of a, not puniftiable, IL 90. 

Crucifixion, a punilhment for highway robbery, II. 131. 

Cucumbers, II. 413. 

Cultivation of Waste Lands, IV. 128 to 153. 

Cuftodv, (of property,) in cafes of dieft, II. 83, 98, 100.— various cafes of, loi. 

CutDurfes. 
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Cutpurfes^ n. 105. 

Cuts. (Sec PFImmis,) 

D- 

Dates, fiile of, II. 494. 

Dead, a£t of plundering the, II. 94. 

Death, evidence to, 11 . 677, 679. 

Dcathbcd-fickncfs, rules for afeertaining, IV. 506.— emancipation of a flave during, 507. 

Debt, e/f/hrcfl SLwd prompt^ dlftindiion between, II. 95. — cannot be transferred, ^06. — 
commutation for a, 560.— claim of a bailed, 576. — and baily difference be- 
tween, 595. — imprifonment for, 624.— owing from a father to his Ibn, 628. 
— cafes of claim to, 646. — owing to an a^enty cannot be demanded by the 
cofijiituenty. III. 8.' — liquidation of by an agent, 23.— difeharge of by an 
agent, 40.— -compofitions for, 194 to 205. — right of inheritance in a, 208. 
gift of a, 308.— acknowledgment of by a licenced Have, 498.— owing by a 
licenced flave, difeharge of, 50 1. 

Debts, ofanapoftate, II. 233.— owing to miffing perfons, 289.— incurred in paftHctJJ)ip 
by reciprocity y 30 1. — incurred in paitncrjhip in traffic y 314.— transfer of, 606 
to 61 1. -^acknowledgment of, 627, 645.— contradlcd in Jickncfsy III. 163. 
difeharge of, from the cftfite of a dcfun^I, 164. — partncrlliip in, 199. — 
owing to a Mozaribat concern, 239. — priority of, 475. — payment of by the 
magiftrate, 486. — payment of by an executor, IV . 545, 55 1 . 

Debtor, (infolvcnt,) not fubjedl to Zakaty I. 4. — infolvency of a, eftabliihcd by a decree, 
of the magiftrate, 8. — (infolvcnt) bequeft by, is void, IV. 475. 

Debtors, inhibitions impofed u^X)!!, 111 . 484. — general rules with rcfpc6\ tOj^ 488% 

Decorum, (fee htercourfe between the Sexesy) — obfeiTancc of between man and mariy 
IV. 98. 

Decrees cannot be paffed upon a perfon unknown, I. 448. — rcfpcdling tranfadlions in a 
foreign country y 11. 193. — judicial, muft be enforced, 634.-— of a difiniffed 
Kazeey difpnted, 662. — in difputcs between agent ami conjlituenty III. 25. 

Deeds, atteftation to, III. 676.— of truft, (fee of gift, (fee ( 7 ///J.) — (written) 

various deferiptions of, IV. 570. . 

Decnar%y I. 24. II. 85. 

Defeft, in articles of purchafe and falc, II. 407.-— difeovery of, in an article (old by an 
agent, III. 34. 

Defendant impeaching the charaftcr of the plaintiff’s witneffes, II. 694. — and plaintirt*, 
III. 63. — muft appear, to anfwer to a claim or fuit, 65. — is rcquiicd to make 
oath, 68. — rcfufing to fwear, is caft, 70, 86. — required to give bail, 76. — 
affertion of, upon oath, muft be credited, 87. 


Defund, 
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Dcfun6l, bail on behalf of an infolvent, IL 586. 

Depofit, ftcalingof a, II. iia. — a^ncy for the reftitution of a» III. reftoration of, 
])y an agents 40.— plea, of, defeats a chym to a thing, 16 1. — acknowledg- 
ment of, 11.650. III. 154, i6i. — plea of, 156, 157. — is implied without a 
formal delivery, 1 59.— rcfponfibility for a, II. 706. III. a6o. — gift of, to 
the truftec, 295. 

I)kj»osits, 111. 259 to 276.— of rnijpng perfons, II. 289.-111 the hands of a Kaxie^ 619. 

JXjircciation of the property flolcn prevents punifhment for theft, II. 117. 

I )q)uty. ( Sec Jgent . ) 

Del.irt place, a perfon found flain in a, IV. 440. 

Ilefceiit. (Sec Parentage,) 

Detention of a trove property, IL 272. 

Deeyat, (See Fine, Fine of Blood,) 

Dice thrown to determine caufes, 111. 105. 

Ditms^ 1 . 24. II. 85. — ^black and white, 313. — various qualities and deferiptions 
111. 152. 

Difeharge (enlargement) from bail, 11. 582. 

Disfiguring (of enemies) forbidden, IT. 148. 

Dlfmcmhennent, a punilhmcnt for theft. (Sec Amputation,) 

Difiiiiflion of an agent. III, 56. 

Difpiites in Ado^^uribat contrails, IIL 256. — ^relative to the pr/Vr, in Sbaffa^ 577. 

Difiblution of Talcs, II. 465. 

Divorce, I. 200 to 418, — regular and irregular, 201.— prpnounced during the courfes, 
aoS. — perfons capable of pronouncing, 210. — pronounced upon compulilon, 
or ii%a ftate of intoxication, is' valid, 2 Tt.— cannot be pronounced by a maf- 
tcr upon the wife of his flave, 212. — execution of, and its v.uious forms, 
213. — pronounced by /wp//tY?//o//, 234. — the mild and the tigorons defined, 
242. — ilclegation of, 244. — by a conditional vow, 265. — ohliteration of, 
273. — of the //>/’, 279. — not ap|)licahle fiom mailer to his female flave, 429. 
— vows rcfpedling, 536. — by an apfute, 11. 236. — arbitration in cafes of, 
639. — retractation of evidence to, 723. — an agejit, III. 40. — pronounced 
byay/wc, 472. — pronounced UiK)ii compulfton^ 463, — by an hijant or 
mitic^ 471- 

Dog- Healing, 11. 92. 

Dogs, II. 543.— damage committed by, IV. 380. 

Dower, (marriage fettlcmcnt, ) rules concerning the, I. 115, 122 to 160. — due (under 
the denomination of Akh ) to a Alokatiba^ from her owner, in cafe of carnal 
connexion, 11. 71. — reln-uSlation of evidence with refpctSl to tlie, 721. — 
Agency with refpc^l: to receipt and payment of the. III. 7.— cafe of a claim 
].i‘d to the, '74. — fettleiTWnt of, by an inhibited prodigal^ 479- ^ 

Drain. 
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Drain. (See fVater-emfe,) 

Draw-well, defcription of and partnerfhip in a> 11 . 327.. 

Drcfs, laws concerning, IV. 92. ^ 

Drinking, vows rcfpe6ting, 1 . 515., 

Driver of an animal, ref])onfibility of the, IV. 375. 

Drowning, murder committed by, lY. 289. 

Drunkard, apodacyofa, II. 246, — (common) tedimonyofa, 11 . 688. 
Drunkcnncfs, II. 53. — ^{mnifhment for, II. 53. 

Dumb perfon, intelligible figns by, are equivalent to fpeech, IV. jdS- 
Dung, falcof, IV. no. 

Duties of the Kazee, II. 612. 

Dyer, hire of and wages fol? work performed by, III. 320. 

* 

E. 


Earnings of a flavc, 111 . 235. 

Eating, vows refijefling, 1 . 515. — and drinking, abominations In, IV. 86. 

Edit, definition of, and rules refpefting, I. 83, 129, 359 to 375. 

Eggs, 11 . 41 S» 494 - 

Elephants, II. 440. 

Emancipation of flaves, rules concerning, I. 4*9 49®-“^^ ufwped flave, II. 5*0- 

of a fhareVejbjto^ip deathbeij^.j^V.^;^ 

Emancipaffiiy”l5^bdfifJ i. inireu of, iT. 605* 

Embryo (in the womb,) acknowledgment in favour of, 111 . 142.— penalty incurred by - 
the dedrudion of an, IV . 352. 

Enlargement from bail, II. 582. 

Entertainments to a magidratc, 11 . 622. 

Entrance into a place, vows concerning, I. 506. 

Equality, in marriage, 1 . 95, 1 10. 

Erroneous carnal connexion, II. 19,24. 

Edate, divifion of among heirs and creditors, II. 651 •“•(inheritable) divifioii of, IV. 

1 to 38. 

Evader, (in marriage,) definition of, I. 283. 

Evidence, II. 665 to 716.— of a wotruntt, in mattcre not fit to be feen by wen, I. 3^2* 

^rctraftationof, 11. 46. — ^to drunkcnncfs, 59.— of vijlandcrer not admifliblc, 

72.-rwith refpe£l to troves, 266, 271, 274.— acceptance and rejcdlion of, 
682.— relative to inheritance, 705* — attedation of, 709.— retra&tion of, 
717.— in claims. III. 66, 69, 83, 95.-10 marriage, birth, or bondage, 69, 
95.— fuperiority of, 83.— in difputes concerning the dower, 94,— in claims 
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laid by nvo plaintiffs, 1 19. — ^in cafes of murder, IV. 317 to 324.—- in cafd 
of uncertain homicide, 443.— with refpeft to wills, 555, 

Evident difadvantage (in purchafe and falc,) definition of, III. 3a. 

Eunuchs, various deferiptions of, IL 356.— evidence of, 693.— the making or keeping of| 
an abomination, IV. 121. 

Exa6^ions, extraordinary, in cafes of war, II. 142. , 

Exception in acknowledgments. III. 142, 135. 

Exchange of the precious metals. (See Sirf Sale,) 

Exculabic homicide, IV. 291, 293. 

Executioner, not refponfible for a miflakc in his ofBcc, II. no, 661. 

Executor, II. 353, 637, 657, 660. — -joint, teftimony of, 693. — acknowledgment made 
by, III. 30. IV. 260. — ^the powers of, and general rules refpeAing, 339, 
to SSS- 

Exile. (See Expatriation.) 

Expatriation, (of an apodate,) defined, II. 229. 

Expcrice attending a falc, II. 378. 

Expenccs of a Mozaribat manager. III. 246. 

Expiation of Zihar^ I. 332. — of no avail in a cafe of perjury^ 493‘“^f (rafli or unfulfilled)^ 
vows, I. 500. — ^not enjoined in a cafe of wilful homicide, 196. IV. 273.-— 
for manflaughtcr, 329. 

Extravagants. (See Prodigal.) 

Eyes, ix:nalty for injuries committed upon the, IV. 294, 333. 

/// 

F. 


Faftor. (See Manager. Agent.) 

Faloos, a fluauating copi)cr coin, II. 305, 493.— purchafe and falc of, 494, 563. 

Falfe witneffes, punifhment of, II. 715. 

Farafang^ (a land meafurc,) II. 328. 

Farming. (See Gardening. Cultivation.) 

Farriers, 111 . 333. 

Fading, a mode of expiating Zihar^ I, 333.— vows of, 548. 4* 

Father, cohabiting with the female flave of his fon, 1 . 170. — ^desding from a, II. 98.— 
privileges of, with refpefl to his child’s property, 637.— evidence of, in re- 
gard to his child, 68j.-"4cknawledgment by, to his child’s prejudice, III. 30. 
power of, with refpedt to pledging his child’s goods, IV. 2i3.-«-*murder of, 
by his child, 281. — ^murdering his child, 282, 431. 

FazooleCy marriage contraded by a, I. 118.— faleby, U. 508. 

Fazoolee compofitions, III. 190. 


' Fealty, 
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Pcalty, contraAsof, II. 156, ’ 

/>#, the government proportion of plunder, II. 170. 

Female flaves licenced to trade, III, (for other particulars fee Sl^ws,) 

Fifth, in Zakat, I. 40.— the proportion of the ftatc in the divifioii of public fpoM, 

II. ,74. 

Fim of blood, in what cafes due from the public treafury, IT. 43, 50.— *not incurred where 
a perfon dies in confequcncc of pumjhrkent, 81.— not due from the tribe of 
an Qpojlate, 241. — arbitration of a, 639.-3 fubftitute for rctalijtion, 

III. 75. 

Fine of trcfpafs, (or, of damage,) II. 43, 513. 

Fines, IV. 328 to manflaughter, 329.— for homicide by mifadventure, 330. 

for offences not affedling life, 332.— for cuts, 337. — for occafioning a wo- 
man to mifearry, 35a. — for offences committed by animals, 373. by (or 

ui)Oii) flaves, 385.— —by Modahbirs or Am-JVaUdi, 416. upon ufutped 

flaves or infants, 420. — in cafes of uncertain homicide, 427.— (for oUicr 
matters under this head, fee Fine of Blood,) 

Finder of a trove property, 11. 264 to 277. 

Fire, negligence with refpci^l to, IV. 360. 

Fifli, falcof, II. 432, 520.— an article of food, IV, 75, 

Fittir, (the feftival of breaking lent,} 1.62,337. 

Flcfh meat, purchafe and falc of, II. 497, 499, 521. — various kinds of, unlawful, 

IV. 74. • 

Flour, purchafe and falc of, II. 496. 

Foetus, of a female Have, partakes of her emancipation, I. 435.— fale of, unlawful, 11 . 

377 * what points independant of the mother, IV. 73.— penalty for 

deftroying 352. —wills in fiivour of, 477.— (for other particulars fee 
Embryo,) 

Food, articles of, which arc lawful, IV. 74. 

Force. Compulfan,) 

Foreftalling of markets, II. 461.— forbidden, IV. 114. 

Forgivenefs, of theft or robbery, 11. 134,— of murder, IV, 299. 

Fornication. ( See fVhoredom , } 

Fosterage, I. 187 to 199.— -expence of, fumiflicd by the child’s father, 409. 
Foftcr-mother, ftealigg from a, If. 99. 

Foundlings, II, 257 to 263. — ^plca of poffeffion with refpeft to, III. 123. 

Fraud, in a fale of profit or of fmndjhip, II. 472’, 478. 

Freedman, inheritance to die eftate of a, 111 . 447.-^311001 engage in a contradl of Ma^ 
walk, 431. 

Freeman, iale of a, null, II. 428. 

Freethinkers, evidence f, II. 689. 

Friday, the fabbath, 11.461. 

VoL. IV. 4 F 
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FrUndiy falcs, (See Tawlceat.) 

Fruits, falc of, II. 347, 378, 497. — ^bequeft of, IV. 533, 

Fugitive flaves, 11.278,653. — rewards for apprehending, 279. 

Full age, jicriocl of minors attaining to. III. 482. 

Funeral charges mud be defrayed by the executor without lofs of time, IV. 544. 


G. 


Gamblers, teflimony of, II. 688. 

Game, laws with refpedl to the hunting and killing of» IV. 170 to 187. 

Gaming, 11 . 688. IV. 122. 

Gardening, coinpadls of, IV. 54. 

General fummons^ (in cafes of or II. 141. 

Generation of an animal, claim founded on the. III. 115, 121. 

Ghiizh, (See Ufut pation,) 

Ghalla Afijla^ definition of. III. 504. 

Ghorrat the penalty for caufing a woman to mifearry, IV. 352. 

Gifts, 111 . 290 to 3 1 1 .—annulled by the deceafe of the doptar or donee before feizin, 399* 
— vows rcfpedling, 560. — ^to a'tliief, of the property dolen, TI. 1 16.— made 
by an apojiate, 235. — agency in, III. 8. — appeal againft the.receffion of, 74. 
—is of equal force with chanty^ in claims,. 109.— retradtation of, 300.— by 
a licenced JUive^ 500. 

Goats, laws of Zakut refpeding, I. 14. 

Gold, Zakat impofed upon, I. 27. — puichafe and fale of, II. 532.— (and filver) veflcls, 
IV. 86. 

Grain, a reprefentative of property, II. 300. III. 145. — fale of, II. 377. 

Grandfather, may, in certain cafes, be the father’s fubditute, II. 244. — (and grandfon) 
evidence of, II. 685.— reprefents the fatlier, in defe£l of an executor, 

IV. 555 . 

Grandmother, paternal, inherits to her grandfon in defedt of the mother^ I. 386. 

Grants, ///r, or pojihumousy III. 309. 

Grafs, upon common land, fale of, II. 435. 

Gratuities, extraordinary, paid out of the public plunder, II. 178, l8o. 

Ground, fale of, 11 . 372* ‘*^(Scc Land.) 

Guarantees, II. 593. (See Bail. Surety.) 

Guardian, in marriage, L 95 to no. — ^may be furcty to the womap for her dower, 149. 

—(of an infant) not empowered to emancipate his flaves, 421.— other rules 
refpedling, II. 285. 111. 31, 242, 396, 471, 318. — (of infants) who, 520, 
608. IV. 124. — of, 213, 217. — (in marriage) mud contradl his infant 
ward to her liking, 544. 


Guardianlhip» 
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i 

Guardlanfliip, in marriage, I. 9510 no, 149. — by natural right or office, III. ^20. — 
privileges of, IV. of cxecutorjhip^ IV. 54b. 


H. 

Hair, fale of, upon the animal, II. 433. — ^liuman, 439. 

ffarcem^ a fpace which mu ft be left round wells^ Sec. IV. 13a. 

Hares, the flcfli of, may lawfully be eaten, IV. 75. 

Hawa^ the fed fo named, II. 689. 

Htiwalit. {See Transfer 0/ Debts.) 

Hawks, IT. 543. 

'Hawlan-'Hawt^ in Zakat^ definition of, I. 2. 

Hazir Zarnwee^ 11. 568. 

Hcarfay, evidence on, II. 677. 

Heir, fale by an, II. 657. — (of a deceafed purchafer) muft be fwom in cafe of difputes, 
111 . 93. — is not entitled to a legacy, 165.— of hlittd or of offence^ IV. 272. 

Heirs, (infant,) rules with refped to, II. 661.— acknowledgment in favour of, III. 164. 
— (colledive, of a Jhranger) bequeft to, IV. 524. 

Heirfhip is eftablifhed in an emancipator, III. 441. 

Hereditaments, diftribution of, IV.. 6. 

Hermaphrodites, IV. 559 to 567. — incidental rules refpeding, II. 693. IV. loi.— 
rules of inheritance with refped to, 564. 

Hermitages, founding or conftruding of^ 11 . 219. 

Hidd. (See ’Puni/hmcnts.) 

HtddWi, in homicide, II. 8i, 242. 

Hides, drefled, fale of, II. 439. 

Hldj-Fa? z. ( See Pilgrimage . ) 

Highway robbery, II. 83, 130 to 138. 

— — robbers, II. 130. — aflaults, wounds, and murders by, 133.— Te|)entancc of, 
enables the injured party to forgive, 134. 

Hire, III. 312 to 375. — bail in cafes of, II. 584. — difputes in cafes of, III. 96. — inci- 
dental rules refpeding, 177. — invalid contrads of, 213, 334. — of inde- 
finite articles, 339. — of flaves, 360. — diflSlution of, 366. — pica for dif- 
folving a contrad of, (fee Pretext.)— oi the ufc of an ufur|H:d article, 
SS«^- 

Hireling, refponfibility of a, HI. 350 to 355. 

Hirer, (and hireling,) evidence of, II. 685. — (of an article or animal) refj[)onfibiljty of, 
HI. 349.-— and hireling, difputes between, 364. 

4 F 2 Hhzy 
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/ 77 rK, the fpccies of cxiflocly requifite to conftitutc theft, 11. 83, 98. 

Ift/fciyefl (ftubbic) may be burnt upon the ground. III. 373. 

ITixunit^ ox infant ediuatiort, I. 385 to 388. 

llomicklc by mifailventure, cafes of, Jl. 81.— upon provocation, I38.~hy an apoAate, 
241. — arbitration in cafes of, 639. — ^by mifadventure^ deiined, IV. 271, 276 
—penalties of, 330.— by an intermediate, caufe^ 271, 277. 

Homogeneous fules. (Sec Sales.) 

Horfeiiian, entitled to a double (liare of plunder, II. 174. 

llorfes, Zrd'c/t levied upon, I.^ 15. — mull not he fold to aliens^ II. 153.— J^four kinds or 
claiTes of, deferibed, 175. — ^appropriation of to pious ufes, 343.— the flelh of 
may not be eaten, IV. 74. 

Houfc, fale of a, II. 369, 372, 378, 457, 513.— privileges of the tenant with refpedl to, 
641.— claim of joint inheritance in a, 653.— cafe of claim to a. 111. 114, 
120. — ^liire of a, 314, 324, 356, 370.— cafe of a perfon found flain in a, 436. 
— ^beqiicH of an apartment in a, IV. 497. — bequeft of the ufe of a, 577. 

Houfehold goods, not a^'ubje<Sl of Shaffa^ III. 591. — partition of, IV. 12. 

Iloufes (appropriated to charitable purpofes,) repairs of, II. 345.-— hire of, (as above,)— 
gift of. III. 298, 299. — partition of, IV. 14, 27. — (connected with land,) 
18. — partition of the ufe of, 32, 34, 36.— pawn or mortgage of, 206. 

ITunttkc, laws of, IV. 170 to 187. 

IIuAjand, has no authority over his wife farther than refpefls the rights of marriage, I. 63. 

—duty of, towards his wives, with refpcdl to cohabitation, 184.—- cannot 
^ carry his divorced wife upon a jjpumey, 199.— theft committed upon, by his 
wife, 11. 99. — may be imprifoned on account of his wife’s maintenance, 628. 
— evidence of, concerning his wife, 685.— acknowledgment of. 111. 169—' 
and wife, Marriage, Divorce, &c.) 


I. j. 


fcim& mofque, II. 6ao. 

Jiir Afolafick, entitled to Skaffa, III. 5 ^ 5 * 

Jaxcryat, defined, I. 188. 

Ideots, retaliation on behalf of, IV. 285.— not fwom, in inqueAs upon uncertain homi- 
cide, 432.— (for other particulars fee Afaniac, Lunatic.) 

Ideotifm, (or lunacy,) the degree of, requifitc to render it abfolute. III. 57. 

Idolaters, (of Arabia) not admitted to make any compofition, 11 . 213.— oaths adminiAered 
to, 111.79. — ^Aues for offences againA, IV. 332. (Sec iW 5 y«w.) 

4 
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yeeJ DimSf III. 15a. 

Jews, form of adminiflcring an oath to, III. 78.— may be vifited during fickncfs, IV. 
121.— ttnes for offL'iiccsugaind, 332, — bequeds by, IV. 534 to 539. 

Jewels, dealing of, IT. 93. — fale of, 539, — ^partition of, IV. 13. 

Jhram of pilgrimage, I. 85. IV. 108. 

Jihaii-FatZf the ordained war againft infidels, 11. 140. 
a mode of challifcmcnt, 11. 76. 

yizfat. (See Capitation 7 a v.) 

Jkhtiaree^Zabhah^ IV. 63. 

Jmamj definition of “ the r'tghtfuly^ 11 . 248.-1$ not entitled to pay, III. 338, 

Immediate defeent. Afoobat. AjJaba.) 

Immodeft perfons, tedimony of, II. 688. 

Immoveable property, (in Inheritance^) definition of, IV. 7. 

Impotence, a caufc of divorce, 1 . 354 to 358. TI. 669. 

Imprecation, (in the cafe of a hulband accufing his wife of adultery,) laws of, I. 344 to 
353. — appeal of, III. 71. 

Imprifonment of perfons liable to puft 'ijhment or rttaWatm^ II. 574.— for debt, 574, 624. 
III. 484. — in a cafe erf nfurpation, 525. 

Infamous witnefs, II. 671. 

Infant, does not forfeit inheritance by flaying his inheritec, 1 . 197.— children, the care of, 

in all cafes committed to the mother y or next maternal relative, 385 

children, dealing of, II, 91.— robbery by an, does not occalion puniih- 
ment, 134, — is incapable of any adl injurious to himfelf, 246. — bail cntcicJ 
into by, II. 301.— maybe appointed an agent, 111 . 5. — retaliation on be- 
half of an, IV. 285. — bequed by, is void, 476. — (female) may oblige her 
guardian to contra6b her in marriage to her liking, 544. 

Infants not fubje£i to Zakaty 1 . 3.— may be contrafted in marriage by their guardians, 100. 

not required to engage in war, II. 141.— mud not be flaiii, 148.— ilceds of 
gift in favour of, ♦412. III. 296, 297.— not liable to retaliation, 471.— ac- 
knowledgment by, 139, 520. — inhibition U|>on, 469.-— may be licenced by 
the guardian, 518. — legal incapacity of and inhibition upon, 519.— right of 
Shaffa with refjicid to, III. 608.— murder committed by, IV. 400.— 
ufurpation of, 424. — dcftru6i:ion of property by, 426. not fworn in inqueds 
upon uncertain homicide, 432.— (receiving) fubfiftence from the date) not 
liable to fines, 454. — partition of the proj)erty of, IV. 10. 

Infidel, hulband and wife, mud be feparated on either embracing the faith, I. 179.— fub- 
]c&.$y bind thcmfclves totheobfervanceof the temporal law, 369. — places of 
woriliip, II. 219.— contrail of Kitabat by an, III. 390.— not liable for fines 

incurrcil 
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incuiietl by Mujfulmam^ IV. 457. — may enjoy a bequeft from a MuJJUlman^ 
473. — cannot be an executor, 541. 

Infidelity, declaration of, upon compuliion, HI. 460. 

Inhdcls may witiu rs the marriage of infidels, 1. 75.— at liberty to difpofc of their infent 
children in marriage, 107. — ^mamage of, 174. — ^lioftile, may be attacked 
and flain without penalty, II. 144, — conquclVs made by, 183. — teftimony 
of, 684, 690. — every defeription of, believers in Goo, HI. 79.— all coiifi- 
dcred as of one clafs, IV. 539. 

Inheritance, rule of, in the marriage of infants, I. 106. — incidental rules refpe£ting, 386, 
404, 414.— obftru61ed by difference of religion, 415. — ^incidental rules re- 
fpc< 5 Iing, 488. II. 61, 166. — ^from an apoftate, 129 to 233. — rule ref|x;6Iiiig, 
245.-1101 obftruacd by killing a rebel, 253.— with refpeA to a mijfing 
l>erfon, 292 to 294 — decrees relative to, 649. — evidence relative to, 705.-— 
claims of, HI. 82. — ^acknowledgment in cafes of, 172. — compofition in lieu 
of, 206 to 210. — (from ixjlave) right to, cilablifhcd by emancipation, 444. 
— obllrudled by the eftate being involved in debt, 509.— diftribution of, IV. 

1 to 38. — (to a bequeft) barred by the legatee murdering the teftator, 471. 
rules of, vf 'ithr^fyc^tQhcrmaphpodiu^s^ 564. ^ 

Inhcritce, definition of the term, as ufed in this work, ll. 705. 

iNiiiHirioN, III. 468 to 492.— from weakncls of mind, 473.— on account of debt, 484. 

—operating upon a Ufcttced Jlave^ 499. 

Irujueft, in cafes of uncertain homicide, IV. 427 to 447, 
lnfc« 5 ls cannot lawfully be eaten, TV, 74. 

Infolvency (of a debtor) cftahliflicd by a judicial decree, 1 . 8 . — oi ^ Mokatib^ III. 24 
Infolvent debtor, bequeft by, is void, IV. 475. ' 

Institutes, II. 13910256. 

Intcrcourfc between the fexes, rules concerning the, IV, 96. 

Invalid fale, II. 428, 453. — hire, laws of, HI. 334. 

inveftiture by W, III. 277, 278 . — gtfty 291. — by A/V, 312, &c. 

Invocation, in Haying animals for food, IV. 64. 

70^/, a reward for apprehending a fugitive flave, II. 279. 

Joint inheritance, claim of, II. 653. — truftecs. III. 269. 

Iron, always fold by weighty II. 490. 

Jfmiit Aiawjimay i 

Ihnut Aiakkowiniy 3 *201. 

IdUianity definition of. III. 243. 

Jftihkak* (Sec Claims of Right.) 

Jjtjina^ definition of, II. 542. 

Judge. (See Ka%et.) 


Judicial 



INDEX. 


Judicial Letters, (See Letters from one Kdzee to another.)— decifions, cafes relative to, 
II. 641. — procefs, in claims, III. 67, 83, 84, 85. 

JulHfiablc homicide, IV. 291. 

Juftiheation of witneffes. (See Purg.atlon,) 

Jztirdree Zabbah^ IV . 63. 


K. 


Kabila^ (a term for bail-bonds,) II. 569. 

Kafdlit be I Dirk, II. 576, 597. 

Kafeel lie' I Dirk, II. 591, 597. 

Kafeez Tehdn, definition of, III. 343. IV. 40. 

Kdlma, {tht Mtjffulman creed,) I. 42. 

Karz 2ii\d jlreeat, (two kinds of loan,) difference between, II. 488. III. 28}. 

Kati, (See Homicide.) 

Katl Amd. ( See IVilful Murder . ) 

KatlKhotd, (See Homicide by Afifadventure.) ' 

y JKdzee, great diferetionary power entniftcd to a, II. 287, — duties of a, 11 . 612 to 664.— 
precautions requifite in his judicial capacity, 6ar, 671. — letters of a, 628.'— 
cannot himfelt appoint a deputy, 633. — cannot pafs a decree in favour of his 
near relations, 640.— decrees of, relative to inheritance, 649. — execution of 
the fcntcncc of a, 661.— (difmiffcd) decree by a, 663. — procefs to be ob- 
ferved by, in appeals, III. 67, 83. — ^procefs to be obferved by, in difputcd 
trufts, 273. — (for other particulars fee Magi/irate.) 

Khalwat Saheeh, definition of, I. 124. 128. 

Khams, levied in Zdkat, I. 40.— fet apart from the public plunder, II. 174.— application 
of, 179. 

Khdlif. (Sec Sovereign Prince.) 

Khatn, definition of, and bequj^ to, IV. 518. 

Khetabia, tribe of, II. 689. 

Khiir-al-Shirt. (Sec Optional Conditions.) 

Khidr-al-tayeen. (See Option of Determination.) 

Khidr-al-Rooyat. (Sec Option of Infpefiion.) 

Khidr-al-Kabool. (See Option of Acceptance.) 

Khidr-aUMajlis. ( Sie Option of the Meeting . ) 

Khird}ee\7Xid&, laws rcfpcaing, 1 . 44 * 204 to ail-— (for odicr particulars fee Tfiiw//.) 

Khoola, laws of, I. 314 to 326.— agency in, III. 7. 

Khoolteen, (a fpccicsof drink,) IV. 16 1. 

Kids, the laws of Zakit refpeAing, I. i6. 


Killing, 
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* < 

Killingi vovft concerning, I. 553.-^an animal, and ftealing the carcafe, is not theft, 
II. 127. 

Kinc, the laws of Zakat refpefting, I. 12. 

Kinfman, flealing from a, II. 98.*-«-gtfc to a, III. in favour of a, IV. 

JKirant (in pilgrimage,) III. 481. 

a fpecies of inqueji^ IV. 427 to 447* 

Kitabat, Mokaiibs, Ranfom,)^‘^oi\trxQ&^^ 1.470* IIL 376 tO 435. 

KMetfs fubjedl to capitation-tax, II. 212* 

Koran, ftealing of a, II. 89.— teachen of the, 111,338* 


L. 


Laattf (imprecation,) in divorce, rules of, 

Lalxiur, emancipatory. (See Siayet.) 

Lakect. (Sec Foundling^n) 

Land, produ6f of, in what cafes fubjedl to tithe^ I. 44.— continue liable to the origfnal 
impoft in all tranfitions of property, 49, 50 —devolving to Zimmees^ be- 
comes fubjed to tribute^ 50.— (conquered) is the property of the ftatc, JI. 
1 70.— appropriation of, 340 to 34a.— falcof, 372, 48 1 . —appendages to, in 
afale, 503 — cafes of claim to, III. 65, 119, 124 <— loan of, 284, 288.— 
gift of, 302.— ufurpation of, 527, 539. — ^Icafe or hire of, 314, 317, 325, 
33 *» 34 S» 348* 373 * JV. 61. — (ufurped) plantingor building upon. III. 539. 
— wafte, cultivation of, IV. 128 to 153.— ^proprietor of refponftblc, in a 
cafe of uncertain homicide there perpetrated, 447. 

Land-tax. (See Tribute.) 

Lane, (a private,) reftriAions with refpcfl: to, II. 642. 

Lapidation, puniftimcnt of, II. 9. 

Larceny, definition of, and la\ys refpedling, II. 83 to 138. 

Lawfuit, agency for the management of a, FIX. 2. 

Lcafe, of gtafs, u[X)n a common^ II. 435. — a plea of, defeats a daim, III. I0l.«^term of 
an indefinite^ y.^.^^nnual^ 336.-*-diirolution of a, 366. 

Legacies, in momy^ payment of, IV. 490.— (joint) diftribution of, 493, 496. 

Legacy of the ufe of 2 flavc, II. 346. IV. 527. 

Legality, fijur gradations of, IV. 74. 

Legatee, becomes proprietor of die beqiieft by acceptance, IV. 474.— Ills heirs fuoceed to 
the legacy, in the event of'hi6 death, 550. 

Legatees, (joint,) teftimony of, II. 693.— rules concerning, 493, 

LeJJbr 7 ,ni\ Lejpe^ difputes between, 111. 96, 97. 

Letter, hire for the cairiage of a, IIL 323. 

Letters, 



I N D E 3^, 


Letters, Ka%e 9 \ II. 698. ' 

Levying of Fines, IV. 448 to 465. 

Liberty, (in divorce,) delegation of to the wife, I. 249. 

Licjsnsep Slaves, III. 49310521.— involved in debt, rules concerning, 508^517. 

Life-grant, III. 309. 

Litigation, agency for the management of. III. 2, 44, 56.— rules the in commencement 
of a, 65.— between a %/r and feller ^ 83. 

Loam, an article of fale, II. 490. 

Loan, bail for a, II. 584.— agenqy for the receipt of a, III. %,-^(areeat) agency for the 
receipt of an article under, 46.— grant of, by a licenced Jlave, 500. 

Loans, (areeatj defeription of, III. 277. 

Lookta, (See Troves.) 

Lofs, under a Mozarlbat contrad. III. 239, 250.— of a han^ 279, 

Lots, di-awingof, (in partition,) IV. 17. 

Lunatic, not fubjcdl to Zakk^ I. 3.— incapable of adting for himfelf, 421.— not liable to 
punifliment for robbery, II. 134.— pot to be flain in war, 149.— ‘apollacy 
of, 246. — not liable to retaliation for murder, IV.'-35i. (for other parti- 
culars fee Maniac. all being ftibjcft to the Cunc rules.) 


M. 

blagidrate, may contraA infants in marriage, in the defe|£I of any natural guardians, I. 

108.- cannot ilTue a deerqe afFedting an abfentee, 402 — condud\ of towards 
vjomen^ IV. 97,— (Sar other particular fee Kizee. Imim.) 

Magpies, llcili of, unlawful, IV, 74, ^ 

Mahayaiy oi pattition of ufufvudy laws of, IV. 31, 

Majlooh^ I. 356.'- (Sec Etmuebs,) 

Maimed (or decrepid) perfons not required to engage in war, II. i4i.i»-muA not be 
flain, 148. 

Maiming, a punifhment for theft. (See Amputatm,) 

Maintenance, of a wife, I. 392. II. 626.— of parents., 1 . 41 x.-^of children, I. 408. II. 

628.— of relations, I. 4i2.«»of flaves, 418. 11 . 346.— claim Uid to, III. 74. 
of a Mozhibat manager, 246. 

Majoos, 7 I. 51.— habitation of, not fubjeft to taxes, I. 51.— women, unlawful in mar- 
Afiijoofccy ) riage, 84.— fubjedl to capitatIon*tax, II. .li2»'-*(orip of .odminiflering an 
oath to, III. 79. 

Majority. (Sec Puberty.) 

Makrooh^ definition of, II. 428.— (fee Abominable.) and extent of the term, 
IV. 85. 


VoL. IV. 


4G 



INDEX. 


MaU a general term f6r perfonal property, I. 28.— alms-gVft of, II. 655. 

AfHmihtt (a term for compadb oi gardenings) IV. 55. 

Alans (a particular weight,) I. 339. ^ 

Manager, (of a Adfoxdribat flock,) rules refpedling, TIf. 217 to 225.— difiniffionof a, 236. 
— -adls which be lawfully, performed by, 241. 

Managers, \v\. MoveA^ihats III. 228, r 

Manhood, time of attaining, Puberty, Full Age, ) 

Maniac not fubjedl to Zakats I. *3. (for other particulars fee tdeou iMndtic,) 

Afankools (fee Afov^edtle Property ,) — and Akhdr^ diftindlion between, IV. 7. 

Manflaughter, IV. 271, 274. — penalties of, 329. 

Manumission, I. 419 10490. — a mode of expiating Zihats I. 332.— a mode of expiating 
murder, 342.— indiferiminately granted to one of feveral llaves, 456, - by 
•voWs 464. — granted for a compenfation, 468.' <^111 return for a (Reified fer- 
vice, 472.— vows refpedUng, 536. — by an apbtlate, II. 235.— by an agents 
IIT. 40. — ^grant of,; aipon compuHion, 463. — by .in infant or lunatic, 471.— 
grant of, by a prodigal, 477.— grant of, by a licenced Jldvcs 500. 

Afdn%ils Baits and DoTs ditlindllon between, 11 . 502. IV. 14. 

Marc’s milk, pofTefled of ah intoxicating quality, II. 55. 

Maikcts, rules concerning, IV. 114^117. 

Marriage, I. 71 to 186. — forms of contra^, ing, 72 to 74.— *muft be contradled in the 
prefence of witnefies, 74.«*»cafes which render a woman prohibited in, 76 to 
i^,’-^ufufru 0 uarys null, temporary s null, 92. — contradled in non-age 

Uiay be diltblved if the parlies’ dilTent' from it after maturity, 103. — is valid 
independaht of the dowet, 122. — mull not be propofed to a woman during 
her Edits 372.— Vows Icl^dHng,' 543.— what fpccics of, fubjedban adulterer 
to lapidation, II. 14.— arbitration in cafes of, 639.— evidence to, I. 74. II. 
677.— agency in. III. 7.— evidence to, 69. — litigated, 71. — claim with re- 
fpcdl to, 74.— compofition in a claim of, 185.— by an inhibited prodigals 479. 
-^inforHiaticlki tending to annul, IV. z 13.— ^( See IFife, Dower s 
&c.} 

Marriagc-fead, invitation to, mu A be accepted, IV. 91. . 

Marriagc-fettlcmcnt. (See Dower,) 

MaAer, cannot lawfully have connexion with his Afokidih&s S43>~Ag>^ing to eniancl- 

pate his (lave for a compenfation, may be compelled to fulfil fuch agree- 
ment, 469. 

Af after and Servant, '(Set HirePvjiA Hireling,) 

Afatds definition of, I. 28, 29. 

Afatdts the term, in what cafe applied to marriage, I. 91. — a prefent beAowed upon a di- 
vorced wife, 125, ^29^ 

Maternal brothers and fiAers, I. 77.— relations may adl as guardians, 107. 

Maternity, deiinitio> of, 111 . 417. 


Afatooas 



■ I N D E X, 

Matooa^ a particular defcription of lunatics. III. 470. 

Maturity, time of attaining, III. 48a. 

Maufoleum, plundering a, II. 94. ^ 

Afawalai^ payment of fines incurred by clients under, IV. 459. 

jMawla^ definition of the term, I. 425.— acknowledgment with reipetft to, Ilf. 169. — 
Aifal and Atla^ defined, 448. 

Afawla Afawal&u HI* 437* 

Afawlas^ bequeft in favour of, colleAively, IV. 5^4. 

•Afawviiha wounds, IV. 337. 

Afawxin^ (a cryer to public prayers,) not entitled to wages. III. 338. 

Aiaxoon. Ucenced Slaves.) — rules regarding, in marriage, 1. 164. — bail of, invalid, 

II. 301. — infolvent, rules refpe^mg, I^I. 51. — acknowledgment by, 138. 
Meal, (coarfe,) purchafe and fale of, II. 496. 

Meafuriiig, (and weighing,) in purchafe and fale, tl.. 482 ,' 49 ^» 53 ^‘ 

MECCA^ particular rules concerning the houfes in, iV. 1 19. 

Melons, II. 415. 

Men to obferve a modefi decorum towards each other, IV. 109. 

Merchandize, 7 ,akat levied upon, I. 28. 

Midwife, evidence of, efiabliflies birth, III. 134. 

Mihr. (Sec Dower. Marriage SeUlcment.) 

definition of, and rate of the, I. 148. (Sec Proper Dower.) 
a Pcyjian fefiival, II. 449. 

Milk, purchafe and fale of, II. 4331 499- 

Ahlk and Alal^ difiindlion between, in alms-gift, &c. II, 653, 656. 

Mill, hire of a. III. 363, 367. 

Alines, laws of Zakut rcfpeiSling, I. 39.— upon the fale of the lands in which they lie, be- 
come the property of the purchafer, 43. 

Afi/kccn xan^Fakcer^ difiindtion between, 1 . 53 - 

Missing PERSONS, II. 286 10294. — maintenance to the relations of, 288.— marriage of, 
cannot be difiblvcd, 290. — witliin what time accounted defunft, 292. — in- 
heritance in regard to, 293. 

Afoajil ?Av\ Alowjily definition of, I. 150. II. 38. 

Afoaviah^ anecdote of, II. 617. 

Afohnh. *(See Neutral.) • 

Afohufut^ (a mutual difeharge, in divorce,) 1-323. 

Afodabhir^ a flave, how conftituted, I. 475. — fale of a, is null. IT. 430. 

Adodabhhs^ incidental lulcs rcfpedling, I, 455, 475. 11 . 188, 233, 430, 452.-^fale of, 452. 

— cannot be pawned, IV. an.— offences by, 416 to 419. 

Afohabat^ definition of, III. wills exemplified, IV. 483. — particular definition of, 

507- 
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Moh&klla 



INDEX. 


AfohakUa Tales, IT. 434. 

Afohrim is at liberty to many, I. 85.— -(for Other pafd<tvilar8 fee Pilgrim,) 

Afoktifa Beea^ (or Barter^) definition of. III. 31. ' 

Alokatib^ cannot marry without his ownef*s confent} cafe of inability to pay, 

muft difchaige his wife’s dower by kbour» 16a.-*— theft oommitted upon 
his mafter, II. icx).— hail of, invalid, 301.-— (ale of b» is null, 430. --can- 
not a£^ on behalf of his infant child, III. 42. - dilute with a, concerning 
his ranfom, 98. — a£b which may be latirlully per fo rmed by a, 391 to 396. 
•—cannot be pawned, IV. 211. — bequeft by, is Void* 477. 

Mokatibs, III. 376 to 435. — ^not fubje£k to Zakat^ I. 4. — inddeittal rules refpeAing, 
432, 439, 543. 11. 188, 233, 243. — not fubjc^l to capiUtion-tax, 215.— 
fale of, 452. — ^baii of, 69CX— offenM earnmitted by. III. 432. — parents and 
children of, 397.— compofitions Vridi, 4o8.«-^eth or iniolvency of, 424.— 
the Haves of, rules reTpedling, 545. 

MokitibUf a inafeer having Carnal connexion with, mu A pay her an Akir^ II. 71. •—inci- 
dental rules refpedllng. III. 402, 416. 

Afolamifh fales, IL 435. 

Afolazimat^ a mode of purfuing a debtor, III. 489. 

J\Aonabi%a (ales, II. 435* 

Money, vows refpe&tng the payment of, I. J53.“pufchiife and fele of, II. 559. — decla- 
ration of die reciivir to be credited concerning the quality of, 644. - rules in 
pawning, IV. 218. 

J\ 4 oniJJaf^ a fpecies of pre^ibited liquor, IV. 158. 

Monks, (or hermits,) not (ubjeA to capitation-tax, II. 215. 

Monopolies forbidden, IV, 1 14. 

Afoodau, (Sec Plaintiff,) 

Moodaa-ali-hee, (Sec Defendants) 

Afoodainat contiadb. III. 194. 

Afotftee^ the office of, II. 614. 

Afooltakit^ (the taker up of a foundling,) II. 257.— privileges of, 262. 

Afoonkir, (Sec Rejpondent,) 

Afoordbihat falcs, II. 469. 

Moojidmins^ laws refpedting, II. 192, 693. — wills by, IV. 517, 538.-111 fiivour of, 538 

Afoojlbeen Afarfoom, (See HYitings, Deeds, Tejlimonials,) 

Afootkddim^ the limitation of time for commencing a crlmimd profecutlon, II. 35. 

Aiooiwalee, (See Procurator.) 

Adoozkcc. (See Purgator,) 

Afoftgage by an apofeate, II. 235. — (for other particulars fee Pawns. Pledges.) 

AfoJilliSj a fpccics of liquor which may lawfully be drank, IV. 162. 

5 



Mofque, 



Mofque^ ilealing from 11. loa. — appropriation of ground or buildings to found a» 338, 

pcrton being found flain in a, IV. 439. 

Mothers cannot be compelled to nurfb their children, I. 386.— —mull not remove, with their 
infant children, to a flrange place, 390. 

Moveable property muft not be relinquifhed to a conquered people, II. 159. — ^appiopria- 
tion of, to pious or chadtable purpofes, 34a. — rule in the falc of, 481. 

Mbumers, (hired,) IV. 21a. 

Mourning, (for a hulband,) rules concerning, 1 . 370 to 375. 

Afovoabinat fales, II. 434. 

Afovtarib. (Sec AdizA'Jbat, Adanager.) 

Mozaribat, III. 21 1 to 258.— flock not fubje^ to Zakat^ I. 37. — ^flock, mufl confill 
folely of cajhy II. 305.— flock, bail for, 584.— agency for concluding a con- 
trail of, III. 8.— ilock, lofs of, 524. 

Mules, oot fubjedl to Zakdty I. 16.— the flefh of, unlawful, IV. 74. 

Murder, committed by the hetr^ deflroys hit right of inheritance, I. 304. — committed by 
highway robbers^ 11. X33.— committed in a foreign country, 194,200,203. 
—of an apoflatc,*227.— of ® mailer, 413. — committed upon 

compulfion, 111.461. — compofition in cafes o^ 18a.— cafe of, by the child 
of a Adbkatibf 430.— of a JUtve by a freeman^ IV, 279.— of an infidel by a 
Afiiffulman^ 280.— of a by a 281.— of by a 281. 

—of a child by a parent^ 28a, 451.— of a Jlave by his mafier^ 282.— evidence 
in cafes of, 317 to 324.— of a teflator by tlie legatee, renders the bequefl null, 
47 It 496- 

Mufical inAruments, theft of, II. 89, 92.— ufurpation of, III. 558. 

Aduffulman^ claim of parentage by, oppofed to that of a Chrijlian^ 111 . 133. — may enjoy a 
bequeA from an infidel, IV. 473. 

Mujfulmans^ childien of, mu A be educated I. 177. — ^purchafing tribute land, 

mu A pay tribute upon it, II. azo. — not liable for fines incurred by infidels , 

IV. 437. 

Mutilation, a punifhment for theft, II. 84. 

Mutual difeharge, in divorce, I. 323.— furrender, in fale, II. 361. 


N. 


Nabeex^ a fpecies of prohibited liquor, IV. 155. 

Nahr^ (or Nihr^) a mode of flaying camels, IV. 72. 

in purchafe and fale, prohibited, II. 460. 

Neighbour, rights reAing in a. 111 . 562. — ^bequeA in fiivour of a, IV. 517^ 
Neighbourhood, right of pre-emption derived from. (See Shafia.) 


Neutral 



INDEX. " 

Neutral property, II. 123, 326, ^^45. 

Ni/dtf, (the taxable proportion of an eftate,) 1. a.— of camekf kine» 

fonal 24.— of filver, 25.— of gold, 27. 

Nookoo Ztihet'h^ a fpecies of prohibited liquor, IV. 159. 

Noo%ooU a term applied to portions of the Koran, L 188. 

Nofe, cutting off the, IV. 294, 33a. • 

Nuilanccs (public) cannot be fullered for a compolition, III. 185.— (placed in the hig^ 
way) penalty for injuries occafioned by, IV, 357. 

Null fales, II. 428. 

Nurfe, hire of a, III. 340. 


O. 


Oath, in what cafe impofed upon a murderer. III. 75.-Mrannot be tendered in cafe of a 
compofitioii between the parties, 82.— aujminiftered to a feller and pur* 
chafer^ 85. 

Oaths, forms under which they may be conceived or exprelled, 1 . 495. III. 77.— impofed 
by a fupreme magiilrate, 1 . 559. — adminiilered in litigated claims, III. 68. 
— rules to be obferved in adminifkcring, 71, 77.-111 what cafes tendered to a 
defendant 73i 74.— taken upon compuliion, 465. — adininiilration of, in 
cafes of uncertain homicide, IV. 427 to 447. 

Ocean, water of the, IV. 1 39. 

Ofj-kncks against the person, IV. 270 to 327.— committed upon an apojlate ^ II. 

241. — fliort of lifr^ deferiplion of, IV. 295.— penalties ft>r, (fee Retaliation, 
J'inei .) — forgivenefs of, 310 . — h or upon animals, 373. — or flaves, 
385 to 419.— or upon ufurped ilaves, or infants, 420 to 426. 

Offspring, claim of, I. 478. III. 71, 74, 130. — of an animal^ claim laid to the, 115. 

Option, of matin ity or manum 'iffmi^ in marriage, I. 105.— allowed to a wife in regard to 
divorce, 244. — conditions of, in falc, I. 456. — (in falc) of acceptance^ II. 
362.— of the meetings 363.— of determination^ 392.— Of infpe^ion^ 396.— 
from defeSly 406. — right of, in hire. III. 368. 

('>ptional conditions, in fale, II. 380. 

Oial tejlimony^ a f^iecies of law authority, II. 280. 

O^uya falcs authorifed, II. 434. 

Ornaments, vows refpcdling, I. 551. — fuperfluous, in drefs, an abomination, IV. 93. 

Orphans, guardiunfliip of, vefted in the magiftrate, I. 108. — the property of, may be lent 
by the maglftratc, II. 637.— deeds of gift in favour of, III. 297. IV. 124. 
(for other particulars fee Infants, Foundlings,) 


Otters, 



INDEX. 

» * 

Otters, the flcfli of, xintawful, IV. 74. ’ 

Outlawry. {Set Expatriathit.) 


P. 

» 

Paralytic pcrfons muft not be (lain, in war, II. 148. 

Paraphernalia, (of a wife,) rules concerning the, HI. 99, 100. 

Pardon {Set Forgivenefs,) 

Pardoning, (for murder,) prerqgative of, refts with the avenger of hUoiy IV. 299. 

Parent, ftealing from a, II. 98. 

FarenUge, eftablifliment of, I. 376, 377. II. ao, 22, 68.— of children begotten upon 
female (laves, 1 . 479. —claim of. III. 71, 74, 124. — acknowledgment 
of, 168. 

Parricide, IV. 281. 

Partition, IV. i to 38.— of cohabitation among a plurality of wives, 1 . 184.— claim of, 
by two hein, IV. 8.— what are fit obje£b of, ! x.— mode of accomplilhing, 
16.— difputcs concerning, 23.— plea of error in, 24, 25.— of ufufrui}, 31. 

Partitioner, a public, the office of, IV. 3. 

Partner, evidence of a, 11 . 687.— hire of a. III. 344, 347. 

Partnership, II. 295 to 333«— by reciprocity^ 297.— how contradfed when the Aock 
confifts of efiedb, 310.-111 trajic^ 312. — ^in arts^ 321.-00 pn final credit^ 
324.— under what circumllances invalid^ 326. — rcfponfibility incurred in, 
600. — agency for contrafting, III. 8. — in debts, 199. — right of pre-emp- 
tion in virtue of, 562. 

Partrierfhip-ftock, what conftitutes, II. 305 to 309.— lofs of, 314.— gift of, by one part- 
ner to the other, III. 294. 

Partnerfliip-flave, emancipation of a, I. 440, 444, 445.— manumiffion of, by one of the 
partners, II. 626.— AT/rdto with a, IV. 414. 

. I w lands, appropriation of a (liare in, II. 345. 

Paternal brothers and fillers, I. 77. 

Paternity. (See Parentage,] 

Pawn, of njlavej II. 505.— plea of, defeats a claim, III. lOl.— (in claims) is of a ftronger 
nature than ^///, no.— to two (or more) pcrfons, 224. 

Pawner, law in cafe of the death of a, IV. 226. 

Pawnholder, III. 56. 

Pawns, IV. 188 to 269. 

Payment, period of, in fale, muft be fixed, II. 364. 

Peace, (with infidels,) treaties of, II. 150.— may be granted in return for property, 152. 
—muft not be purchafed by Mujfulmans^ 153. 


Pearls, 



index. 

r 

Pearls, not fubjeiS to any iinpoft, I. '44.— law in the fide of, II. 539. 

Penalty. (Sec Pmu/hnutas. Fines. Retaliation.) 

Perifliable commodities, purchafe and fale of, II, 415. 

Peijury, I. 492. 

Perfon, and property, diftin^tion between, with refpeato ptoteaion, II. aoi. 

— — Healing fiom the, II, 105.— I>ail for the, 568,— ofilences againft the, IV. ayo. 

Phyficians, behaviour of towards women, IV. 97. 

Phyfiognomy, a mode of judging, in eftablilhing parentage, I, 487. 

Pigeons, the purchafe and fale of, II. 437. 

Pilgrim, the flaying of game by a, IV. 64. 

Pilgiimage, vows of, I. 548.-by a prodigal, HI. 48o.-hequeft towards the performance 
of, IV. 314, 316, 349. 

Pious purpofes, appropriation of property. to, IT. 334.— dtequefls to, IV. 314. 

Plaintiff and defendant. III. 63.— muft lUte the objeA of his claim, 64.-is not required 
tofwcar, 68. 

Plate, (gold and filvcr,) purchafe and fade of, II. ;556. 

Play. (See Gamhiiftg,) 

Pica, of previam ufiirpaiion, deport, at pledge, in refiffance of a claim, III. loi.— of pre- 
vious purchafe does not defeat a daiin, lo^.-^f trujl, oppofed to an alleged 

ufutpation, i*i.— of error, in partition, IV. *4, ig.—edf diffolution^ (Sec 
Pretext,) " ' ' 

Pledge, (loft,) reward for the reftoration of, due from the pawnholder, 11 . for 

a, 584.-— expence of keeping a, IV. 200. — pawned to two (or more) per- 
fons, 224.— depofit of, with a truftee, 227.— <lcftruaion of, 243.— <lepre- 
cation or loan of, 244. — deftruftion of, or injury to» by the pawner, 250. 
•— deftnidion of, after a fell in the value, 253.— may be augmented, 264, 
Plunder, public, laws concerning the diftribution of, II. 1 59 to 180. 

Polygamy, in what degree allowed, T. 88. 

Pork, the feleof {^niwowg MuJJulmans) invalid, II. 428, 544. 

Porter, hirfeofa, III. 332, 352. 

Poffeffion, force of, in claims, III. 69, i i2.--by a Mokatih is equivalent to tha^ of a'/w- 
wuw, 100.— plea of, and difputes concemirig, 122. 

Pufthumous grants. III. 309. 

— ■ children, I. 379. 

Poverty, plea of, in refiftancc of a claim, II. 626. 

Prayer, vows concerning, I. 548.— vain invocations in, IV. 121 bcqupft towards the 

performance of, 514. 

Pre-emption, right of. (Sec 

Pregnancy, term of, allowed by the law, I. 376, 383. 

Premium for reftoring a fugitive Have, IL 279. 


Prefent, 



INDEX. 

I 

Prcfcnt to be befto^ved upon a divorced wife, 1. 125. 

■ to a magiftrate, IL 6ai.— may be received by the hands of a (lave or an infant, IV, 
88.---4nay be acceptedAom flaves, 128. 

Pretext (or plea) for diflblving a contra£t of hire, III, 369.««*for diilblving a contr.idt of 
cukivation, IV. 50. 

Prifoners for debt, &c. maintenance ofj 1 . 392, — ^rulcs with rcfpe6l to. III. 488. 

Privately dealing, II. 82 to 129. 

Privilege (lave, AfoorMhat fale by a, IL 476. 

Procurator, office of, to a pious or charitable foundation, U. 335. 

Prodigal, inhibitions levied upon a, III. 473* — pilgrimage by a, 480. 

Produ^, of lands watered by natural means, ful^edl to a titbe^ I. 44. 

Profit, acquired in partnerfhip, divifion of, II. 308, 312, 319, 322, 328. — a right to, 
how cftablifhed, 325.— acquired under an invalid coiitrad^, 459. — in a 
Afoorabihat fale, 474. — ^in contra£Is of Afozarihat, III. 214, 240, 248.-^ 
acquired in confequcnce of uforpation, 531. 

Profitable Sales. (See Afoorabihat.) 

Prohibited Liquors, IV. 15410 169. 

Prohibited degrees of affinity, in marriage^ I. 76. 

....i.. meats, eating of, upon compuljion^ III. 459.— »of wliat confiding, IV. 74. 

Piphibition, (in marriage,) occalloncd by fofterage^ 1 . 187.—- by inhibition or legal! inca- 
pacity, III* 468 to 492. 

Proper dower, (or Ji^ihr Adfifl^) rules with refpe^l to the, 1 . 148. 

Property, in what cafe exempted from Zakat^ I. 22. — unknowingly dlfpofed of, without 
an equivalent, does not dedroy the proprietor’s right in it, 42. — floUn^ 
laws with refjKA to, II. H2 to 129. — {conquered) laws with refj>c6l to, 159. 
—right over, hqw far dcdroycd by its falling into the hands of an enemy, 
183. — was originally created 184.— in what cafes recoverable after 

capture, 185.— of an alien^ rules with refpedl to, 198. — public^ (i.c. be- 
longing to the date,) definition of, 170.— —in what confiding, 170, 174, 
199, 213, 223, 224, 229. — —to what ufes applicable, 224.-3^$ of an 
apodate with refpe£t to, 235, 239.— of a foundlings 261. — and founds 
264.— of a miffing perfon, 288, 289. — ^what articles may legally reprefent, 
305 to jpe^.^immorueables (fee Land .) — ^bail for, 575.— evidence to a right 
of, II. 679.— moveable and /i»movcable. III. 64 to 66. — (dolcn) refponli- 
bility for, 73. — acknowledgments with refpeA to, 140, 160. — dcdrudlicn 
of, upon compulfion, 461.— dedrudlion of, by an infant or lunatics 47 1- 

Profelyte (to the Atujfulman faith,) evidence of a, II. 684.— inheritance to the edate of, 
III. 448. 

Protelfed Infidel. (Sec Afoqfldmin.) 

FroteAion granted to infidel aliens, II. 154. 

v^t. IV. 4 n 


Pro\ ifions 
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Provifions may be (bid to an enemy, 153. 

Puberty, time of attaining, III. 482. 

Public Trcafiiry, thefts committed on the, 11. 94.--*JaifflS the etbite of a perfon who dies 
without heirs, IIL449. 

property. ( See Property. ) 

partitioners, for the diftiibutlon of joint ph)peity, IV. 3. • 

Punilhment for whoredom^ 11. i. — muft not be inflicted daring ftekneis, xy.— of a preg- 
nant woman, muft be deferred until her delivery, 18. — for druHkenneji^ 53. 
— ^for Jlander^ 58. — a ^ngU^ fufficcs fbt all previous ^repetitions of the {ams 
offence, 73, 124. — feat thefts 84. — (oT htghivi^ rMery^ 130. — bail in cafes 
Inducing, not admitted, 574, 5S3. — ^aihitratioh not admitted in cafes of, 639. 
—evidence nsquired in cafes inducing, 666.— may be fued for by an agent, 
III. 2.— claim of, 71.— cannot be remitted for a compofttion, 185.— for 
murder, or other offences againft the perfon, '(fee Ftm. Retaliation. ) 

PlTUISHMENTS, II. I tO 8l. 

Purchafe, made by an apojiate^ 11. 235. — made by a perfon who afterwatds difappears, 346. 

—bail in cafes of, 584. — ^agency for. 111. 9.— (In dalms) is of a ftrohgetr 
, nature than gift, X09. 

Purgation of witnefles, II. 48, 630, 672. 

Purgators, (of witnefTes,) II. 48, 630. . 

Purfuing of a debtor, 111 . 489. 


0 . 

Quadruped, hire of a, III. 317, 326, 371, 374.— partition of the ufc of a, IV. 35.— 
pawn of a, 207. 

Qualifications requifite foe a magifirate^ II. 61 a to 616.. for a witnefi^ 670^ 
Quickftiver, fubjedl to a tax of one fifths 1 . 43. 


R. 

Ranfom, (of a Mokatlh Have,) bait for the, IL 600, 604.— general ruks with rcfpe£l to^ 
III. 377 to 433. 

Rapine, a£b of, II. 89. 

Rate, meaning of the term, as ufed in the MuJJulmm law, II. 489* 

Rath^ I. 47, 68.— fate by the computation of, II. 493. 

Ravens cannot be lawfully eaten, IV. 74. 

Rebels, laws concerning, II. 247. 


Records, 



.INDEX. 

Records, (in the office of the magiftrate,) 11 . 617, 6a8. 

RedmptUn, 7 ^ 

JiBdempUonary atonmentf J % 

Refufal to fwear (by a defendant,) III. 71. 

Rejedtion of evidence, II. 682. 

Relation, robbery committed upon a, il. 134.-— acknowledgment of a dying peifon with 
foTpe^ to a, lit 170. — ^gift to a, 302. — will^n favour of a, IV. 519. 
Religious duties, no wages demandable for the performance of. 111 . 338. 

Rent, (fee Hirey) when payable. III. 316. 

Repairs of a charitable appropriation, II. 346. 

Reprobate, inhibitions upon a. III; 482. — ^teftimony of a, IV. 88.— cannot be 

an executor, IV. 541. 

Refervation in charitable appropriations, II. 351.— in acknowledgments. III. 146, 157. 
Refervoir, appropriation of a, II. 350, 357. 

Refidence in a place, vows concerning, I. 506. 

Refpondent. (See Defendant:) 

ReTponfibillty, in partnerjhip^ IL 300. 

Reflitutioii (of property ftolen) prevents puni/hment, IL x86i 
Reftoratlon of a loan. III. 285. 

RMridlions, impofed upon infidel fubjedls, IL 219, 220.—- in contradls, lit 

220, 257. — in matters of truft^ 270. 

Retaliation, bail in cafes of, IL 574, 583. — ^arbitration not admitted in cafes of, 639. — 
claims inftituted, fuing for, ITL 2, 75.— executed upon falfc witnefles, 
462. — ^by what offences occafibned, IV. 279 to 317, 319. 

Retractation of evidence, IL 717 to 727.— of a gi/f, 111 . 300. 

Retreat out of an enemy’s country, II. 162. 

Return to a divorced wife, rules refpedUng, L 289. 

Revenue. (Sec ^Tithe^ tribute. Capitation--tax*) 

Reverfal of divorce, claims with ref|>e6l to. III. 71. 

Reward for apprehending a fugitive Have, IL 279. 

KthM^ (or Barrack^) appropriation of a, IL 357. 

Rich, definition of, as ufed in the language of the law, I. 441. 

Rider of an animal, rcfponfibility of the, IV . 375. 

Rights cannot be transferred by fale^ II. 440. — (and nppen^^fes^) infale^ 501. 

Rijaat^ (reverfal of divorce,) how eifedled, L 289. 

Riot, a perfon found (lain after a, IV. 442. 

River, cafe of a perfon being found flain In a, IV. 441. 

Rivers, cultivation not allowed in the bed of, IV. 136.— water of, L 44, 46.—- IV. 140. 
-■digging and clearing of, 143- 
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RiknEi (privaie) may be fold, 11 . 440. 

Robbery, highway, II. 130.— committed upon a relation dcei not occafion punilhment^ 
134.— <ommltted in a city, or other inhabited place-, 137. 

ROME9 what country is underftood by, in this tvovk, II. x83.- 
Rooks may be lawfully eaten, IV. 74. 

Rooms, partition of, iV. r6. 




Scia^ a dry meafure, I. 339. 

Sacrifice, IV. 76 to 84. 

Sadha^ Alms-gift, Charity,) 

Sadka Fitter t I. 62. — ^meafure of, and the time of its obligation and diicharge, 67. 

Safeeyay (a prodigal or fpendthrlft^) inhibitions impofed upon. III. 473. 

Sale, II. 360 to 566.— difadvantageous, executed by a. g»nrs£rnii, is null, I. X13.— /«* 
valid^ rule in,. i47.«-^ecuted by an apoftate, II. 235, — invalid^ mdlf and 
ahminable^ 428.— to the higheji bidder^ 46ia.--diflbhitioD of, 46^.— of pro* 
fit and of friendjhip^ 469.— by an mautbormd perfon, 508.— )vith an adk 
vance of the price beforehand, (fee Sillim Sn/lr.}— -bail in cafes of, 584.— « 
retradfation of evidence to a, 715,— agpncy in,. IIL 29.— may be diflblved 
by a judicial decree, 85.*— upon empulfion^ 454 to 458>— concluded by a 
prodigal^ 477. — ^pledges received in, IV. 220.— by an rxrorter, 553. 

Satoeka Dlrms^ IIL 1 j2. 

Scourging, inflidtion of, for whoredom^ II. la 

Secondary truftees, III. 271. 

Sccrccy, iiitheadt, neceflary to conftitute theft, II.. 83. 

Security to be taken ftom the claimant of a trove property,. II. 275.— -from the heirs pr&- 
fent, where a co-heir is miffing, 275. , 

Seizin, perfe^ and imperfe^, deferibed, II. 40a- 

Self-defence, homicide in, IV. 291. 

Self-murder, IV. 290. 

Selling, vows refpefting, I. 544. 

Senfiudifii may make a will, IV. 537. 

Separation (matrinianial) occafioncd by cither party becoming the flave of the other, I. 

225.—- the miU and the rigorous defin^, 242.— occafioned by impotence^ 354, 

Serai^ cafes of theft committed in a, II. 103. 

Servant, (fee if]fri^%.}---thcftcoaimitt^ on the property of his mafter, 11.99^ 

Servitude, claim of, III. 71. 


Shabbah- 



INDEX. 

Shahh^h-dmd^ (manflaughter,) what a£b conftitute* tV. 274. 

Sb^dja wounds^ defimtion of, and fines incurred by, IV. 337. 

Sbrfee, the perfon pofleiling the righgof pre-emption. III. 562. 

Shaffa, III.' 562 to 609.— incident rules refped^ing, 11 . 454, 463.— right of may be 
filed for from an agent, IIL 12.— right of, contended for by two claimants,. 
108.— —-created by a cmptfitimal conveyance of the property, 178.— liti- 
gation with refpcA to, 569.— articles concerning which it operates, 591 to 
598.— drcumfiances which invalidate the right of, 599.-2 pledge cannot be 
taken in (ecurity of, IV. 211. 

Shipping, not a fubjed of 111. 591. 

(or the followers of Alc€^ I. 425. 

Shooting, murder committed by, IV. 325. 

Shop, hire of a. III. 324, 35S, 370* 

Shroud, ftcaling of a, 11 . 94. 

Sidyct (emancipatory labour) is required of a Have partially emancipated, I. 437. 

Sick (dying) peribns, divorce by, I. 279. UI. 167. — bail contracted for, II. 585.— ac- 
knowledgments made by, III. x6s.— difchargedfdebt by, 163. 

■■ of a mortal illnefi, rules for determining the fiate of being, IV . 506. 

(judicial records,) preferved in the office of the magifiratc, II. 617, 628. 

SyUjit (a trantadion in commerce,) deicription of, IIL 244.— expences attending, 249. 

Sikkir^ a fpecies of prohibited drink, IV. 158. 

Silk, (piece-goods of,) fold by weighty II. 539.— laws concerning the wearing of, IV. 92. 

— worms, fale of, II. 436. 

SilUb^ (perfonal furniture,) found upon a (lain enemy, II. 181, 182. 

Sillim Sale, II. 516. — ^fmalleft term for delivery of the commodity in a, 52a.— diffolution 
of, 530.— incidental rules refpcdling. III. 94. — spawns in, IV. 209. 

Silver, Zakat upon, I. 24.— purchafe and felc of, II. 55^. 

Similars, definition of this term, as ufed in the Muffulmak law, II. 563. 

Singers, {public^) teftimony of, II. 687.— rules rcfpcfhng, IV. 212. 

Singular Agency ^ definition of the term, II. 315. 

SiAF Sale, II. 551 to 566.— <igcncy in, is invalid. III. 12.— pawns in, IV. 209. 

Sirraf^ profelTion of a, II. 22 3^ . 

Siyeeba^. propofol of marriage to a« 1 . 98* 

Slander, perfons conviCted of, mrfy ncvcrthclefo witnefo a marriage, I. 

for, 346. II. 24, 46, 58 to 74. — -—cannot be remitted for a compolition, 
III. 185. 

Slanderer, evidienoe of a, 11 .. 683. 

Slave, (a maU,) may be fold for the difeharge of his wife’s dower, I. 1 6a. —maintenance 
to the wife of a, 400.— divorct by, III. 472.— (for father particulars fee Slave 
[male or female\ and Slaves,) 
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Slave, ( 3 L/emalt;^) lawful, in marri^, to z AfifffiUmar^ I. 87 .---^nay annul her marriage 
contradl on obtaining her freedom, z68. — divorce of, as a wife, 302.«^is not 
emancipated by her mafter uilng towar^ her a formula of divorce; 429. — ^her 
child, begotten by her mailer, is free, 435.— -bearing a child after being 
fold, II. 231.*— held in partnerfiiip, 331. — cafe of a claim laid to, after fale, 
503.— <laiming her right to be an ^ 4 m*fValid^ III. •jio^(pregnant) gift of, 
307.— (— •) emancipation of, 440.— (— ) bequeft of, IV. 50a- 

(a male or female^) of an alten^ tymmg Mt^ulman^ is free, 1. 434. — ^held in /W- 

partite partnerfhip, cafe of a, 450.*— cannot profecute the mafter for (lander, 
IT. 63. — ^thc Healing of a, 90. — not putufhable for a theft comniittcd on tlie 
owners property, 99. — ^theft by, on the property of zJiraHger^ 119, 423.-^ 
(being a AiitJJulman^) protedlion granted to an enemy by, 156.— ( — ) pur- 
chafe of, by an infideU 190. — conditional purdiafe of, by a kinfman, 386.— > 
(licenced) cannot make a gift, 387. — murder of, by the mofter, 413.— dif- 
covered, after purchafe, to have been a thief,- 423, 425.— ufurpation of, 
425. — (ahfeonded or fugitive) blc 437.-^aii of, (or, with refpedl to,) 

* 602.— may be fold for the payment of thehr debts, d^a.^may be a purgator 
of a witnefs, 675.— evidence to prove a right in, 68 1.-— evidence by, 683^ 
evidence of the mafler concerning, ^^(inhibiud) cannot Si 6 t as an agent, 
III. 5. — may appoint an agent, to purchafe freedom, ' 27.— may be appointed 
agent by another for the fame purpofe, 28.— -cannot adl on behalf of an in- 
fant child, 42.— claim laid to by two perfons at one time, 107.— 
acknowledgment made by, 138, — murder committed by, 187, 252.— earn- 
ings of, 235. — feizin by, 235.— loan of, 286.— oftence committed by, 432. 
(licenced) cannot perform any a£l unlawful to a Mokatiby 396, — acknow- 
ledgment made by, 47a.— -licenced to trade, (fee Licenced Slaves.) — pawned^ 
flaying of, IV. 196. — deftru6tion of property by, 426.— fine levied for the 
blood of, 462. — may be a legatee^ 518- — bequeft of the ufe of, 527 to 534. 
—cannot be an executor ^ 541- 

Slavery cannot exift between relations within the prohibited degrees, I. 428, 432, 448. 
111. 440. 

Slaves, Sadka Fittir on behalf of, to be paid by the owner, 1 . 65. — marriage of, 16 1 to 
173.— -under articles of ranfoin, cannot be contra^ed in marriage againfl 
their will, 166. — maintenance of, 4i8.-^^anumiffion of, 419 to 490.— 
indiferiminate manumiflion granted to one of feveraU 456. — (oftending 
againft the law) are liable to only half the punifhment of freemen, II. 12. 
— - (— ) cannot be puniflied but by an order from the magiftrate, 13.— che 
uR of dealing, 90.-— not required to engage in war, 141, 148.— <an have 
no fhare in the public plunder, 178.— -of MuJfiUmane^ captured by infidels, 
186. — abfeonded (or fugitive) and frayed^ diftindlions between, 278. — not 

fubje£l 
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fubjeA to ai5**^b(GondIng of, 272, 278 to 285. 111. 363.—* 

murder of, by the owner, 423,425. — purchafe and £ile of, 11. 386, 390, 
395 » 399 » 407* 412, 4jjS, 441, 446. 451, 462, 468, 477. 503, 505, 545, 
644, 647 defe£l8 difcovered in after purchafe, 407 to 427 . — ( being near rela- 
tions) mud not be fold feparately, 462, 464. — evidence of, 683. — agency in 
the purchafe of. III. ig.-^nagcucym the fale of, 35.— involved in debt, rules 
concerning, 235. — ^hirc of, 360. — ufurpation of, 362, 544. IV. 529. — in- 
hibitions operating upon, III. 469. — partition of among heirs, IV. 13, 32, 
37. — fawneJ^ rules refpe£ting, 235 to 243. — offences by, 251 to 253, 258. 
fines incurred by, 256.— oflfenccs hy or upon^ 385 to 419. 

Saying of animals, for food. (Sec Zahbah,) 

Sodomy, 11 . 26. 

Son, cannot be the Have of his father, I. 428, 450.— evidence of, concerning his father, 
II. 685. 

Sonnay adherence to the, in divorce, 1. 204. 

Soonisy the followers of Omary See. I. 425. 

Sovereign prince, how far punidiable, or refponfible in matters of property, II. 34. 

Speaking, vows refpedling, I. 527. 

Spiritual mAtterSy teftimony concerning, IV. 89. 

Stabbing, penalties 6f, IV. 338. 

Stallions, (for covering marcs,) hire of. III. 337. 

Stigmatizing of a falfc witnefs, 11 . 715. 

Stock, \TLpartnerJhipy II. 27910 285. 

Stolen property, laws rcfpedling, 11 . H2 to 129. 

Stones, (precious,) not fubjeft to any unpoft, 1 . 43 * 

Stranger, (or alien,) death of, without heirs. III. 449. 

Strayed cattle, rules refpeaing, II. 190, 269.— fubfillcncc of, 270. 

■ ■■ — ilavc^ II. 278. » 


Striking, vows refpedting, I. SSS* 

Subfiftence to a trove animal, II. 270. 

Subjea (infidel) of the Muffulman government. (See Zimmee.) 


Suicide, IV. 290. * 

Sultafiy definition of ibc term, II. 279. 

Sumptuary laws with refpea to d/efi and ornaments. (See Abominations.) 

Supreme magiftrate, inqvilitorial oath impofed by a, I. 559. 

Surety, laws with refpea to the, in bail, 11 . 570 to 605.— bail on behalf of, 598. 
Surgeon, is not refponfible in cafes of accident to his patient, III- 353* 

Surrender, (of an article purchafed,) fecurity for, II. 397 * 

Sufpicion, imprifonment upon, II. 574. .... 1 r o 

Swearing, rules to be bbfcrvcd in. III. 7 *» 83 — litigated cafes, 83 
to 100. ^ ^Synagoguesy 
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SyMgogiiCSf conftruAion of, in the Mujfubfitim prohibited, IL aiQ.— -beqtieft 

towards founding, IV. 534 to 539. 


*% 
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Tabeekbt a fpecies of prohibited liquor, IV. 155. 

7 ‘adbecr conceived under a vow, L 466.— nature of, grant of, 477.“ 

grant of, by a prodigal^ HI. 478. 

Takddim^ the term of limitation for commencing criminal prolecutions, II. 35, 36, 38. ^ 

Tdkhdrijf or compofition for inheritance, laws of. III. 306. 

Tare, of vcflels, in fale, IT. 444. 

HTax ^ 

Tax\'oji J Tribute. Capitathn^tax. ZakeU.) 

Taxes, in what cafe not levied upon mines, I. 40, 41.— rules for levying upon aliens^ IT. 
196. — impofed upon extraordinary emergencies, 594. 

Taylor, hire of a, III. 333, 355, 364. 

Teeth, penalties for (Iriking out the, IV. 295, 336, 346. 

Temporal matters, teflimony concerning, IV. 88. 

Tenant, the evidence of, muft not be credited, witli re(pc6t to his principal^ II. 686. 

Tenements. (Sec Houfe.) 

Teftaments. (Sec Wills.) 

Tcflimonials, (written,) various defenptions of, .IV. 570. 

Teftimony of perfons of unknoyirn charafter, IV. 89. 

Teyummim^ a fubftitute for I. 195. 

Theft, punifhmcnt for, cannot be inflifted unlefs the profecutor be prel^nt, IL 38.*^ 
what is requifite to conftitute, 83, 84, &c. — punilhment for, 84.— by what 
means remitted or prevented, 34, 116.— evidence in cafes of, 86.~from the 
perfon^ 105.— committed upon a caic of, 115.— (for other particulars 
fee Larcmy.) 

Thief, in what cafes reijponfible for the value of the property ftolen by him, II. in, laa, 
124, 133.— a61s of a, with refpe^ to the property flol'en, 126.— in what 
cafe an oath exacted from, III. 73.— may be (lain in the a£t, IV. 293. (for 
other particulars concerning, feejL^r^.) 

Time, vows pronounced With a reference to, I. 534. 

Titlie, (in Zakdt^) levying of, I. 34.— may be impofed upon wine, 36.-10 what cafes 
to be levi^ upon the produft of lands, 44.— due upon the produdl of all 

tithe- 
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thbeAmiit indifcriminately, ^A.—^fdouiUJ how cAabllflieJ, 49.-x*-geheral 
rules refpcdling, 204, 151. — not due upon tribute-land, aio, 

Togllif 1 tribe of, who, I. aa.^land belonging to, fubjeft to dcuble tithe, 48.-— 

TogUbee^ 5 other impoih upon the lands of, 52. 

Tohr^ term of the, attention to be paid to, in divorce, 1. 201, 202. 

Toleration (religious) enjoined, 11 . 5441 

Tongue, fine for the, IV. 332. 

Traffic, partnerlhip in, II. 313. 

Transfer of Debts, II. 606 to 6ii. 

Treafure (buried in the ground) I. 39 .— pays a tax of ono fifth upon difeovery, 41.— 
not transferred by the fale of the land in which it lies, 43. 

Treafury, public. (Sec Public Property.) 

Treaties of peace, with infidels, II. 150 to 153. 

Trees, ‘fale of, 11 . 372. 

Tribute, II. 159.— definition of, and rules refpeaing, 204, 207, ail, 251.— guarantee 
for the regular payment of, II. 594. 

Troves, IL 264 to 277.— muft be advertifed, 266, 273. 

Truft, (depofit^) theft of a, 11 . 1 12.— proof of a, docs not defeat a plea founded on ufurpa- 
tipn. 111. 103. — plea of, oppofed to an alleged ufurpation, 121. — acknow- 
ledgment of, by a licenced Jlave^ 498.— a pledge cannot be taken in fecurity 
for, IV. 207. » 

Truftcc, law relpcfUng, 1 . 416.— of a mjfing perfon, IL 289.— of a IV. 195, 

229. — in&nt ading as a, 425. 

Truftecs, refponfibility of, and rules concerning, II. lOi, 650. HI. 260 to 276. 

^uhijlany country of, II. 183. 

Twins born of a female flavf^ HI. 128. 

* Tyrannical Sultan^ (or other chief magiftrate,) how underftood, II. 616. 


U. V. 

yeflcls, thofe which arc ahominahle or otherwife, IV. By- 

Virgin, being an adult, cannot be contrafted in marriage againft her will, I. 96. 

Virginity, figns of, deftroyed by any accident ^ 1 . 99.— «vidcnce to, II. 669. 

Virile member, fine for the, IV. 332. 

Umpire. [See jdrbitrator.) 

Unauthorized perfon, {Fataeolcff) coxltraa of marriage executed by, 1 . 1 17.— foie by, 
II. 508. 

Uncircumcifed perfon, evidence of, admiffible, II. 692. 

Uncle, teftimony of a nephew concerning his, IL 687. 
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UnjuJi I. 74. ir. 671. {Stc Reprobate.) 

Unlawful meats, IV. 74.— -drinks. (See Prohibited JLiquors,) 

Vow of abftincncc from a wife. (Sec ./ff/a.) --conditional, vivolving a matter of right, I. 

469. — of a Jinful nature, muft be broken, 502.— prpnovmced with a refer- 
vatiou of “ the will of GoD,*^ is null, 506. 

Vows, I. 491 to 561. — ^wit^i refpe6t to the e^vancipation of a flave, 447, 536.— pro- 
nounced upon compulfion. III. 465. 

Ufufruft docs not eonftitute property, I. 132.— extent of, in hire, HI, 314, — partition 
of, IV. 31. 

Ufufrufliuary wills, (meaning, bequefts of ufufru£l^) JV. 527 to 534. 

Ufurcr, teftimony of a, 11 . 688- 

UsuRPATioN, III. 522 to 360.— plea of, defeats a claim laid to the aiticle, III, xox.-^ 
acknowledgment of, 154.-^ —- 4 >y a licenced Jkeue^ 498.—- of articles of no 
value, 551. 

Ufurped property, AeaJingof, II. 112. — compofition for, HI. 188. — alterations wrought 
upon, 532, 553. — damaging of, 542. — produce of, 545. — ^no hire demand- 
able for the ufe of, 53Q. 

flave, may be emancipated by the original proprietor, II. 510.— oflences com- 
mitted by or upon^ IV. 420 to 426. 

Ufurper, purchaling the article ufurped, whilft in his pofleiEon, I. 368.— placing in fl/lr- 
pojit the article ufurped. III, 271. 

Ufury, IL 489- 

Utenfils, (wooden,) dealing of, IL 93.— compofed of, or ornamented with otfilver^ 
IV. 88. 


W. 


tVaffa fale, defeription of a. III. 455. 

Wages, (See Hire ,) — at what time due. III. 316.— to a public partitioner, IV. 5. 

Walls, (and buildings,} ruinous, IV. 367 to 372. 

Walnuts, purchafe and fale of, II. 415. 

War to be waged againd infidels, II. 140.— 'in what manlier to be condudled, 143 
to 145. 

Warlike dores mud not be fold to aliens^ II. 153. 

Water, {tithe and tribute^) defined, I. 51.— w article of neutral property, II. 327.-— ge- 
neral rules refpefling, IV. 139.-— claims to a right of, 147 to 153. 

Water courfe, II. 440.— rules with refpeA to, IV. 136 to 142,— the digging and clean- 
ing of, 143 to 146. 

Weighing and meafuring, in purchafe and fide, IL 482, 491. 

Well, 
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Well, digging ofy in the highway, II. 719.— partition of a, IV. 14. 

Wells, partnerftiip in, II. 327.— appropriation of, to pious ufes, 357. •—accidents from, 
IV. 364. ' . 

Wheat, purchafe and fale of, II. 494, 496, 500. 

Whoredom, means cither firmcation ov adultery^ I. 81.— rules for afeertaining the perpe- 
tration of, II. 2 to 6. — ^vafious punifliments for the different degrees of, 8 to 
18.— (punilhablc) what a6h conflitute, 18 to 35.— evidence to, and retrac- 
tation therefrom, 35 to 52.— purgation of witncfTcs to, 675. 

Widow, not entitled to maintenance from her deceafed hufband’s property, 1 . 407.— claim 
of, upon her hulband*s eftatc, II. 649. 

Widowhood, rules tobe obferved by women during the period of, I. 370. 

Wife, is at liberty to remit her whole dower, or any part of it, I. 127, 133 — ‘S not cn- 
titW to any dower, under an invalid marriage diffolvcd before confumma- 
tion, 143.— may refufc confummation until flic have received her dower, 
150.— mode of divorcing, 205, 206. — ^may be taken back after one 
or two revcrfiblc divorces, 289.-^(under rcvcrfible divorce) may adorn hcr- 
fclf,‘299.— conncdlion with, not rendered illegal by a rcvcrfible divorce, 
20o,-*-(divorccd) how rendered lawful to her hufband, 301. — is refimfiblc 
for the compenfation of Khoola^ 316.— may fue for a feparation on the pica 
cS impotence^ 354.— divorced by a fick hufband, inherits, if he die before the 
expiration of her Editf 273. — (divorced) muft be accommodated with an 
apartment, &c. 373.— divorced upon a pilgrimage, rules concerning, 375. 
—rules with refpedt to the maintenance and accommodation of, 392 to 405. 
—(divorced) alimony to, 406 to 499.— may be chaftized by her hufband, 11. 
75, 81. — ^found in the adtof adultery, may be flain, 77. — ^ftcaling from, 99. 
—(being a MufsUma) may inlierit of her apoftate hufband, 232.-0! a mif- 
fing perfon, maintenance to the, 288. general rules with refpeft to, 

29a.— purcliafed, by her hufband, as a flave, 385. — fuing for her main- 
tenance, 5a6.— Evidence of, concerning her hufband, 685. — difputc with, 
concerning houfehold goods. III. 99.— claimed by two men, 106, — ac- 
knowledgment refpefting, 169.— purchafed by her hufband, as a (lave, 

38s. 

Wilful murder, IV. 271, 272, &c. 

fVill (in divorce) as contrafted with liberty and.o///o», I. 253. 

WILLA^ 111 . 436 to 451. —various definitions of, and rules concerning, I. 425, 440, 444, 
452. II. 240.— claims laid to tlie right of, III. 7I1 74- 

fVilla Mawalat^ III. 437, 448. 

Wills, IV. 446 to 558.-H:etraflation of, 478 to 480.— by - 4 /y/wW/, 483. — period of 
making, 503.— relative to emancipation^ 510.— in favour of klnfmetu or other 

4 I 2 conneftion^. 



INDEX. 


connexions, to f34**~nR^ ^ 534 t9 

539.— evidence with refpeX to, 5S7-— (for otiier p^ticulars fce Bctiuejli,) 

Wine, puni/limcnt infliXed for drinking, II. 53 n 58.— purchafc and i^le of, II. 387, 
428, 4$4, 544. — (or pork) ufurpajtiop of, 551,— difolorge of debt^ by the £Uo 
of, IV. ii4.~porterage of, by Muffulman^ 118.— (far other particulm 
refpeXing, fee Prohibited Liquors. ) ^ 

Wiineffes, in marriage, I. 74 . — primary and fieondary^ II. 45, 709, 724. — ^purgation or 
appiwal df, 48, tqx.^hired to give evidence, 69^.— may retraX, in court, 
what they have advanced through apprehehfion or fargetfulncfs, 696.-<-difo 
agreement of, in their teftimony, ftigmatizing of, 715. — re* 

traXing, in a cafe of retaliation, 793.-— falfely acepfing a perfon of murder, 

III. 462.-^( For other particulars, foe Evidence. RetrfCfiaUon qf Evidence.) 

Wives, four allowed to freemen^ and tivo to Jlaves^ I. 88.— Equal partition of cohabita- 
tion required among a p/vrc/iqp of, 184. 

Woman, an adult may contraX herfeJf in mairiiige, I. 95.***<aDnot be contraXed againft 
her will, 96.~may aX as a mayi^aie% II. 633.*— *may marry, on receiving 
advice of her widowhood or divorce, IV. IS2.— fine fi>r a, is halfxh^ fine 
for a man^ 331.-— fine for caufing her mifearriage, ggz.^-^afe of a perfon 
being found flain in a place belonging to a, 446. 

Women, rules to be obferved by, during their term of probation, 1 . 373.~the perfens of, 
confidered as objeXs of refpeX, II. 33.— not required to engage in war, 141, 
148.-— may be carried upon military expeditions, not be flain in 

war, 148.-— can >hav« no ihare in the public plunder, 178. — ^apoflacy of, 
from the fiiith, tt27.~(menftruous) method of receiving the evidence of, TL 
620, 621.— evidence of, 666 to 670, 720.— decorum to be obferved towards, 

IV. 96. — abflinence from, in particular fituations, 103.«— perfonal oflenccs 
againfl, 331, 332, — ^receiving fubfiflence from the public treafury, not liable 
to fines, 454. 

Wool, falc of, upon the animal, 11 . 433. 

Work, bail for the performance of, 11 . 584. 

Workman, hire of a. III. 318, 320. 

Worthy definition of the term, as ufed in this work, IV. 407. 

Wound occafions no penalty where no fear is left, IV. 348.’— iiifliXed by an 
uncertain hand, 444. 

Wounding, committed by highway robbers, II. 133. 

Wounds, various deferiptions of, and fines incurred by infliXing, IV. 338. 

Writings, various deferiptions of, 

"Written tcflimonials, 

Tameeftf 


\ IV- 570. 



INDEX 


Y. 

41 

Tameftt, or cmdiiional vm^ in divorce, L 265. 

- . retrat^tion o£ evidence to a, II. 727. 


2 . 


2 ABB AH, IV. 6a to 75. 

ZAKAT, 1 . I to 70.— fubftitution of one thing for another, in the payment of it, lawful, 
17, 18. — ^property not exempted from, by an intervening defe6t, 30.— dif- 
bnrfement of, and the perfons to whofe ufc it is to be applied, 52.— cafes 
which do not conftitutc a payment of it, 56. 11. 330.— not transferable from 
one city to another, 61. — double, of whom exadfod, 11. 22a. — payment of, 
by a partner, 329. 

Zat, (atcrmufedforthep^i/o«,) definition of, as nfeil in the Jaw, IV. 270, 

Ze^dirms^ defeription of. III. 152. 

Zibdr, definition of, and rules refpc£Ung, I. 326 to 343. 

Zimdr property not fubjcdl to Zakat, I. 6. 

Zimmes, declaration of, muft be credited with refpeia to Zakat, I. 33.— mufl pay double 
tithes and double taxes, 49.— not liable to moleftation on account of their 
faith, 177, 484.— cannot grant protedkion to aliens, II. 155.-0311 have no 
fharc in the public plunder, 178.— cannot retire out of a MuJJulman tciritoiy, 
197.— reftriaions upon, with refpea to drefs, &c. 220.— wives of, muft 
not affociate with women, 220.— fealty of, how diflblvcd, 221. 

•^urchafi and fale by, 544.— evidence of, 690.— cannot aa on behalf of 
their infant children. III. 42.— cultivation of wafte lands by, IV. 131.— 
fines for offences againft, 332.— levying of fines with rcf|>ca to, 457 *"^ 
wills made by, 534 to 539. 


SUPPLE. 




SUPPLEMENTARY INDEX: 


RIPERRING TO THE 


Arabic Terms ufed, and the Authorities quoted, in this Work. 


(N. B. The Names of Perfdns arc in Capitals^ f The Title of Law-Books.) 


AbdoolaIbkAofa, 
p. d. xxiiif 

Abdoola Ihn Abbas, aXJIcXac 
P« xxxvii. 

Abdoola Ibn M'asaood, 

P* xxxvii, 

AbdoolaIbn alMobarick, 

031 JI ^1 p. d. xxxviij, 

Abi Daood, (^\ p. d. xxi. 

jibik, vJul Vol. 11. 278, 

Aboo Bekr, jjI p. d. xij. 


Aboo Moos a, jj\ p. d. xvi. 

Aboo Hj^NEEFyly jj| p, d# 

xxiij. 

Aboo Yoofil, ^J3JJ p. d. xxiij. 
jiBOO rOOSJF, y\ p. d. 

xxxiij. 

Aboo JAfir HendoocUee, y\ 

p. d. xxxviij. 

Aboo Hareera, P* 

xxxviij. 

Jlcklif, ^1 II. 692. 

Adll, 



SUPPLEMENTARY INI?EX, 


Mil al Rabitt I Jc3lc IV. 195, 

229. 

Jfoo, I. 20. 

Ml, JJM IV. 52 j. 

Mjya al Mawat, IV. ilZ. 

•fhHMEJilm HANBAL, 

Ju>L 2 w p. d. xxix. 

Aila, X{| I. 306. 

Ajeer, III. 312. 

Ajeer Moojh' tarici, HI. 

35°- 

Ajinue, III. 443. 

Aindn, ^Uc II. 312. 

Akdla, aJIjI II. 465. 

Akila, aLLc IV. 448, 449, 452, 

Akir, yis II. 71. 

AkUr, jU£ IV. 7. 

Akraba, Lyl IV. 5 * 9 ' 

ALEE Bin Abee Talib, ^ 

,^Ua (^1 p. d. xj. 

■\Amalte, (^Ul ?• d. xxxlx. 

Atnd, (Xf. IV. 274. 

Alneen, II. 618. III. 50. 

Amr ben Ted, Ou b^I I. 249. 

Amrit, I. 548.'11L48i« 

Anree, III. 309. 

8 * , 


Amroo Ibn al As, 

Am Walid» oJj.«t I. 33i 478, 

Ans Ibn Malik, vJOU g*<Jl 
p. d. xxiij. 

At'ijh, II. 43* 

Arooz, IV. 12. 

Arzeez, jj jj\ III. 152. 

AJh^ar, yjj: II. 204I 
As'h&r, jLgAol IV. 518. 

Ajhooree, gr^Ax I* 39* 

Afoobat, fijyoc. 1 
AJfaba, aj^ J 
AJlar, I. 47. 

Ateek, I. 421. 

Awldd, ti^jl .IV. 524. 

Awkiyat, I. 24. 

Awleya, IV. 272. 

Ayeeja, am*j| 1. 362. 

Aynit, a}^ II. 589, 

Ay’sha, aAjIx p. d. xj. 

Azil, Jjc I. 167* 

Baheera, o^, IL 337. 

Bait, 11. 5^^* IV. 14. 

Bkena, Aiisb I* 32. 

Baya, II. 3,60. 

Bazdt, oxUoi HI. 246. 


Bdidk, 



SUPPLEMENTARY INDEX. 

Bdzii, vJfAb IV. 158. fFat^ee ImdmSlnukhJh, (-Ul , fjUi 

3 ^ 0 * P« d. xxxix. 

y r>, II. 152. FW«, I. ,18. n. 508. 

""•WIH.^USH^II. 564. FiJdeeya, Ifs^i W. 2'ds> 

Ddr,j\Ct II. 50a. IV. 14. Firajh, ^J,\^ I. 90, i 6 j. 

TiaweeHins, I. 383. pitwa, II. 614. 

Dawee Gbalt, Uc IV. 24, 25. Gbazb, HI. 522. 

Deendr, Jj^c^ I. 24. H. 85. Qballa Mi/la, aU, aU III. 504. 

Dewdn, 11.617. Gfjorra, a± IV. 352. 

Heyiu wDtey«t, 11 . 43 - IV. 328. Hadecj, 

Dirk, U 3 ^ II. 35,,. Majhlmr, ^0^ 

Dsrm (pi. I. 24. II. 85, p. y. 

313. III. 15a. 


Edit, cjtXc I. 8j. 

Eimdm, I. 491. 

Fakbiz, Jcsi II. 715. 

Fa/m, II. 305, 495 

I^ 4 ^d, II. 428. 

F^k, vJIuLj I. 7a. II. 43, 613, 


Hakam, II. 638. 
Hakoornit-al-m, JjjJI Cvyik IV. 
333 - 

Hmnl, I. 47. 

HANBAL. (See Ahmed Ibn Han- 

BAL.) 

HANEEFA. (See Aboo Haneefa.) 


‘jf’FataveeSbt^'i, P' Hassan, ^ p. d. xxxvii. 

Hdwd, \jS> II. 689. 

•^Fatdvee Kdzee Kban, Hawd/it, II. 606. 

(1^,^ p. d. xx^ix, Havj/dn Henvl, I* 

iFatdvee Ttmoor rdJbee,.jj^ Hazir Zdminee, II. 568. 

p. i xioibu *■ HEDAFA, ajIo^ p. d. xxxii. 

4K Hibba, 



SUPPLEMENTARY INUEX. 

Hibba, hi. 290. 

Htdad, I. 370. 

H'M, cXssi. II. I. 

Hiildir, il. 81, 242. 

Hidj Farzy ^ 

Hijr, III. 46S. 

Hirbee, P* d. xlii. II. i 

Hirz, II. 83. 

HtZiinity I. 3 ^ 5 * 

Jaheezy III. 99, 100. 

Jalfay iXA^ IV. 338. 

'\Jama Kabetr p. d. xxxvi 

f 7 d/«« Sagbeer, p. <1. xxxvi. Iflibrd, IV. 103. 

yan^oty ^pl. oULi^) iV. 27^ I^id&nity iultX^I III. 243> 
ydr Moldftcky v^iuOt* III. 565. dftibkdky vJ»Uac^^ II. 503. 


Ikbtidree Zobbaby IV. 

63- 

lirdby olyi III. 43a. 
lirdr, HI. 1^7. 

Jmdmy (* 1,1 II. 248, 

Imam MOHJMMED, .v |.Uj 
p. d. xxxiv. 

Jealy Jots.. II. 279. 

Ifmut mwfwidy A^ Cy^c II. aor. 
Jfmut Makkommy c:y«c II, 

201. 

Jfitelady I. 478. 


yazeeyaty I. 188. 

Ibbdky iJJUl II. 278. 

Jeedy Os^ in. 152. 

Ihrctniy (* 1^1 I. 85. IV. 108. 
IbJaHy ^LMSSikf II. 49* 

Ihtikdry j\J^dcJ( IV. 114. 

Ijdrdy III. 312. 

yihdd Farzy II* J 40* 

Jirry ^ II. 76. 

Jizyaty II. 21 r. 

Ikhtidry I. 244. 


Iphlaly J.X^| II. 670. 

Ifjindy II. 542, 

Ittdky O'Uc I. 419. 

Iztiriree Zabbahy ^O^iya>ilIV.«3. 
Kabay p. d. Ivi. 

KcAdlay aJLo II. 5^9* 

K^ltty aJUj p. d. Kv. 

KadoortCy p.d.xxxvU. 

Ka/d/ity aJU/'II. 567. 

Ka/d/it bil dirk b »d\jf II. 
576, 597 * 

Kafttl 



SUPPLEMENTARY INDEX. 


Kifeel he'l dirk^ U J.Jtf' H. 

59*» 597- 

Kafee%<t II. 366. 

Ke^eez Tehdn., ^lac^ 

IV. 40. 

Kalnuiy I. 42. 

Kan%i yj' I. 39. 

Karz^ yjaji II. 488. III. 283. 

K^ntf IV . 3* 

Kat/, JJj IV. 271. 

Kafl ofndy cX^ (JJo IV. 271. 

Katl KbotOy IV. 271. 

Kdtuey II. 6 1 2. 

Kerdty ioly I. 27. 


Kbalwat Saheehy 124, 

128. 


Khamry IV. 154. 

J^IjMHSy I. 4^* II* ^7^* 
KhasAf, 1- xxxvii. 


Khafegy II* 356. 

Khafoomaty III. 44* 

Khatfiy IV. 5*8. 

Kljetabiay II. 689. 

Khianity ■* II. 93. 
Kbidr~al‘Shirty lo^iiJI II. 380. 

KbiAr~al-tayeeny (y^ouJI ^Ua^II* 39^* 


Kbidr~al-Royfaty II. 396. 

Kbidr~al-Kabooly II. 

362. 

Khi&r-al Majlis y j\^ II. 

363* 

Kbil&Sy (^.XsL II. 597. 

Kbirdjy II. 204. 

Kbirajecy I. 44. II. 204. 

Khoolay 314. 

Kboolieeny IV. 161. 

Kboonfuy IV. 559. 

Kboonfa Moojbkily IV. 

559* 

KirtlHy ^Iy» III. 481. 

Kiralneaty IV. 85. 

KirbUny IV. 76. 

Kijfdmity civ»L**j' IV. 427. 

Kijfmy ^ I. 184. 

KiJJimty IV. I. 

Kit 6 b Hookmegy II. 629. 

Kitdbaty OoU/^ III. 376. 

Kjtdbgg, p. d. xli. II. 212. 

Koory II. 529. 
f jKOR^N, (j\y p. d. vili. 

Loony ^bJ I. 344* 

Lakggty ia^ II* 2/^7. 

7 


LOOktOy 



SUPPLEMENTARY INDEX. 

MaJhA^. L 54®* 


Lookta^ aUI lJ II. 264. 

^Mab/ootf p. d. XXXV. 

Mafkoody t^^juuo II* 286. 

Mahdyat^ IV. 31. 

MabjooTi III* 5* 

Majboobf v_j^.»qpr* I. 356. 

Majlis t I* 105. 

Majmsy 1 ^ 

Majoofeey J ^ 

\Makamdty oUU-. p* d. xxxviii. 

Mak&ty III. 37 ** 

Mdkroohy oj^ II. 428* IV. 85. 
Mcily JU I. 28. II. 655. 

Mdl Zdininecy (3^ 5^®. 

Maleeaty iiJU IV. 407. 

MALIK Bin Ans, ^^1 i>j 3 U 

p. d. XXV. 

Mdnulaty aX.«Ijl« IV. 55 * 

Many ^ I. 339 . 

Mana%il MoHsamliy 
IV. 16. 

Manazil Mwtbdyenay amIaX* 

IV. 16. 

Mankool, jyU.* IV. 7. 

Manzily II. 502. 

MaretZy-^j^^j^ II. 585. 

Vi m 


Majheeaty I. 255 . 

Masjid.al hirdniy (•lyaip^ Ocs^*^ p. d. 
Iviii. 

•\Mdfnady p. d. xxv, 

Matdy I. 28 , 29 . 

Matdt, AxX« I* 91 , 125 , 129 . 

Matoouy djX^ III. 470 . 

Mcm&kily (Jolx« IV. 448 * 

Manualdty HI* 437* IV* 459- 

Mawdlee, I. 112 . 

Mawluy ijyt I. 425 . HI. 169 . 

Mcmla-dsfaly JJLmI 
Mawla-ailuy 

Mauola Mtewality HI* 

437* 

Mdwzee, IV. 446 . 

Mowzibuy IV. 337 . 

Mowzifiy {j^y III* 338 * 

Mazoorty HI. 493* 

, MECCAy iSU p. d. li*. 

Mehraby p.d. liv. 

Mthvy ^ 1 . 1 22 . 

MibrMtJly (3^^ I* 148 * 

Mibfjdny II. 449* 

Mlky (JOU L 308 * II. 655» ^ 56 * 

MS/kA; 


I III. 448* 



SUl^PLEME^f/XARY INDEX. 


MtPud^ JUiU I* 27* 

Mt/keeny I. 53. , 

Madjily Joe*** I. 150. II. 38, 
Moatticky vJuju I«42i. ^ 

Moaviah, II. 617. p. d. xv. 

Mobaby ^U.« !!• 123. 

Mobarhty 1. 323. 

yu 

Mcdabbiry !• 475 . 

Mobabdty obljE^ III. 391. IV. 507. 
MohiikUay AJJilsr* II. 434 . 
MOHAMMED. (Sec hndm MohAm- 

MED.) 

Mohrimy P* !• 85. IV. 

64. 

Mok&fa. (See Mokayeza.') 

Mokbyezay Aao^ULc II. 430, 469. III. 
3*- 

Mok^tby . J/(J^ III. 376. 

Mokhuttut-k-booy aI UU«^ I. 42. 
Molctmifoy II. 435. 

Moldzimaty III. 489. 

MonSizoy o juUU II. 435. 

Monijfafy VaJuaJU IV. 158. 

Moobeeuy II. 360. 

Mooddoy (^O^ -III. 63. 

. VOL. IV. 


Moodda-ali-hecy III. 63. 

Mooddinaty ^louo HI. 194. 

Mooftety (^^uuL, II. 614. 

Moojtahidy II. 614, 615. 

Mookdyeza. (See Mokdyeza.') 

Mookir, III. 137. 

Mooktid^ey jjjJju* IV. 91. 

Mooltakity LjijJLo H. 257. 

Moonkiry HI. 87. 

Moonjhidy JumJU II. 273. 
^^Moontdkkeey (^^JuwU p. d. xxxix. 
Moordbihaty Aszi\y II. 469. 
Moofee-be-lxty 
Motfee-le.hooy 
Moojh'terrtty II* 3^°* 

Mwfdmtny II. 192. 

Moojibeen~marfomy IV. 

570* 

MootkAdimy II. 35. 

Mootwalkcy II. 335 * 

Moofiwaftky II. 439 * 

MmkeCy II. 630. 

iAoJicikuty IV. 54 * 

Mojhirraky IV. 120. 

MoftUhy IV. 162. 

4 L 



Mowjily 



SUPPLEMENTlSllY INDJEXk 

I. 150. II. 38. Or&ya^ lj(^ II. 434. 

MowzifaR^Uia^ ^\j •\Ofoolt Jjj»ol p. d. xxxi. 

Moadbinatf iuJi 


V y* II- 434 - 

Mo%bhinuity IV. 422 . 

Mo^kkee^ II. 48. 

Mozaribf v_^Li* III. 2U« 

Moiireot IV. 39.. 

Mozdribat, S^Lok HI. 1. 

Mufu/man (for A^Uimh,) jj ^ „ ^sJjj 


Othmaw, (O/nm) p. A. Irik. 
Rabbi Mil, JU HI, ai s. 

Raim, iV. 188 . 

RaUt, I. 28 . 

ifRawdyet SaAeifbf 


XXYVIII. 


p. d. 1. 

Nabtezj Jk^ IV. 155. 

Nairt ysj' IV. 7a. 

N^ifi>y. II. 4^ 

Nakl-Sabeeby cM^ P*^* 
NawMry j,^\y p.d. xxxvi. 
Nawiyeebf II. 5p4» 

Nifkoy AAAI "l. 392. 

J^&r (for Nabry) ^ I. 337. 
Niiiaby I. 71. 

»MWi«ttUi' 1 . »■ 

Nooboy Aa^y 111. 33^ 


p. d. xxxix. 

Ribbty ia{jj H. 357. 

Ribboy II. 489. 

Rijadty COt^ I. 289. 

RiJtdZy j\J^ I. 39. 

Rikbtty aa^ III. 3^. 

ROMEy ^yj II. 183.- 
Sc^y ^Lj I. 339. 

Sbdkdy aSOwo UL 31** 

Sbdkb Fitfify ^ai 1 . daw. 

Safteyay III. 473. 
Sabib-al-Hawby IV. 337'*- 


Nookoo Zi^eebt , ^ j^> ^.^^aJ'IV. 159. Sahib-al'biddaly asOmJI , iV- 
Noozoo/y 1. 188. 337. 

Obbydoola, aJUIcXmc p. d. xvia. SbraAdy Ay» II. 82. 

Omak, p. d.xu. Satookay HI. >3*^ 
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Samfyemi 



StrJt»LEMENTARr INDEX. 

Sawdyem, !• lO. 

• 

Sirr^y II. 225. 

St^eeba, amLm H. 356. 

Siyttbuy aaa^ I. 9^* 

"StAPi IV. 487. 

Sonnoy aJLm p. d. ix. I. 204. 

Sy^id, 0^ IV. 170. 

Soolhy III. 174. 

Sbabbab-ilmd, bXy£ ' IV. 274. 

SoonU {Soonee^ P- 

Sbadjot A>.jg2, IV. 33,7. 

I. 425. 

Sh^eCy III. 562. 

Sultan^ ^UoJLw II. 279. 

Siqffal III. 562. . 

Taatd^ (^^Jobu II. 361. 

SHjJFEIy p. d. xxviL 

Tabayeen^ II. 617. 

Shidjil. (See Sidjil.) 

Tabeekh^ IV. 155. 

SUrb, II. 440. 

1*aJbeer^ I. 475. 

Shirkaty II. *95. 

Tabd/if\ III. 83. 

Sbirroy 11. 360. 

l^ahkeem^ II. 638. 

Sbtyoy (Isbeeuy) AXffSt p. d. xviii. I. 

Takddim^ (*< 31-0 II. 3S* 

425- 

^akdza^ L^Uu HI. 44. 

Sicyety jutw I. 437. 

Takhdrij^ HI. 206. 

Sidjily fj.*y*** II. 628. 

^aldk, I. 200. 

.Sifitjay icsf^ IIL 244. 

Taldk-dhfaHj v-i*^Ua I. 20i. 

SibI Ibn Saady p. d. 

Tl'aldk^biddat^ A£<Ju I. 203. 

1 xxiii. 

^aldk^hoofn^ !• 202. 

'^ibruy 11. 269. 

Ttalak Kandyat^ I. 234. 

Vktiry yd IV. 158. 
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